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Subpart A—General Provisions

§150.1 Scope and purpose.

This part prescribes the procedures,
standards, and methodology governing
the development, submission, and re-
view of airport noise exposure maps
and airport noise compatibility pro-
grams, including the process for evalu-
ating and approving or disapproving
those programs. It prescribes single
systems for—(a) measuring noise at
airports and surrounding areas that
generally provides a highly reliable re-
lationship between projected noise ex-
posure and surveyed reaction of people
to noise; and (b) determining exposure
of individuals to noise that results

I—AIRPORTS

from the operations of an airport. This
part also identifies those land uses
which are normally compatible with
various levels of exposure to noise by
individuals. It provides technical as-
sistance to airport operators, in con-
junction with other local, State, and
Federal authorities, to prepare and
execute appropriate noise compat-
ibility planning and implementation
programs.

§150.3 Applicability.

This part applies to the airport noise
compatibility planning activities of
the operators of ‘“‘public use airports,”
including heliports, as that term is
used in section 47501(2) as amended (49
U.S.C. 47501 et seq.) and as defined in
section 47102(17) of 49 U.S.C.

[Doc. No. FAA-2004-19158, 69 FR 57625, Sept.
24, 2004]

§150.5 Limitations of this part.

(a) Pursuant to 49 U.S.C. 47501 et seq.,
this part provides for airport noise
compatibility planning and land use
programs necessary to the purposes of
those provisions. No submittal of a
map, or approval or disapproval, in
whole or part, of any map or program
submitted under this part is a deter-
mination concerning the acceptability
or unacceptability of that land use
under Federal, State, or local law.

(b) Approval of a noise compatibility
program under this part is neither a
commitment by the FAA to financially
assist in the implementation of the
program, nor a determination that all
measures covered by the program are
eligible for grant-in-aid funding from
the FAA.

(c) Approval of a noise compatibility
program under this part does not by
itself constitute an FAA implementing
action. A request for Federal action or
approval to implement specific noise
compatibility measures may be re-
quired, and an FAA decision on the re-
quest may require an environmental
assessment of the proposed action, pur-
suant to the National Environmental
Policy Act (42 U.S.C. 4332 et seq.) and
guidelines.
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§150.7

(d) Acceptance of a noise exposure
map does not constitute an FAA deter-
mination that any specific parcel of
land lies within a particular noise con-
tour. Responsibility for interpretation
of the effects of noise contours upon
subjacent land uses, including the rela-
tionship between noise contours and
specific properties, rests with the spon-
sor or with other state or local govern-
ment.

[Doc. No. 18691, 49 FR 49269, Dec. 18, 1984, as
amended by Amdt. 1504, 69 FR 57625, Sept.
24, 2004]

§150.7 Definitions.

As used in this part, unless the con-
text requires otherwise, the following
terms have the following meanings.

Airport means any public use airport,
including heliports, as defined by the
ASNA Act, including: (a) Any airport
which is used or to be used for public
purposes, under the control of a public
agency, the landing area of which is
publicly owned; (b) any privately
owned reliever airport; and (c) any pri-
vately owned airport which is deter-
mined by the Secretary to enplane an-
nually 2,600 or more passengers and re-
ceive scheduled passenger service of
aircraft, which is used or to be used for
public purposes.

Airport noise compatibility program and
program mean that program, and all re-
visions thereto, reflected in documents
(and revised documents) developed in
accordance with appendix B of this
part, including the measures proposed
or taken by the airport operator to re-
duce existing noncompatible land uses
and to prevent the introduction of ad-
ditional noncompatible land uses with-
in the area.

Airport Operator means, the operator
of an airport as defined in the ASNA
Act.

ASNA Act means 49 U.S.C. 47501 et seq.

Average sound level means the level,
in decibels, of the mean-square, A-
weighted sound pressure during a speci-
fied period, with reference to the
square of the standard reference sound
pressure of 20 micropascals.

Compatible land use means the use of
land that is identified under this part
as normally compatible with the out-
door noise environment (or an ade-
quately attenuated noise level reduc-
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tion for any indoor activities involved)
at the location because the yearly day-
night average sound level is at or below
that identified for that or similar use
under appendix A (Table 1) of this part.

Day-night average sound level (DNL)
means the 24-hour average sound level,
in decibels, for the period from mid-
night to midnight, obtained after the
addition of ten decibels to sound levels
for the periods between midnight and 7
a.m., and between 10 p.m., and mid-
night, local time. The symbol for DNL
is Ldn.

Noise exposure map means a scaled,
geographic depiction of an airport, its
noise contours, and surrounding area
developed in accordance with section
A150.1 of Appendix A of this part, in-
cluding the accompanying documenta-
tion setting forth the required descrip-
tions of forecast aircraft operations at
that airport during the fifth calendar
year (or later) beginning after submis-
sion of the map, together with the
ways, if any, those operations will af-
fect the map (including noise contours
and the forecast land uses).

Noise level reduction (NLR) means the
amount of noise level reduction in
decibels achieved through incorpora-
tion of noise attenuation (between out-
door and indoor levels) in the design
and construction of a structure.

Noncompatible land use means the use
of land that is identified under this
part as normally not compatible with
the outdoor noise environment (or an
adequately attenuated noise reduction
level for the indoor activities involved
at the location) because the yearly
day-night average sound level is above
that identified for that or similar use
under appendix A (Table 1) of this part.

Regional Airports Division Manager
means the Airports Division Manager
having responsibility for the geo-
graphic area in which the airport in
question is located.

Restriction affecting flight procedures
means any requirement, limitation, or
other action affecting the operation of
aircraft, in the air or on the ground.

Sound exrposure level means the level,
in decibels, of the time integral of
squared A-weighted sound pressure
during a specified period or event, with
reference to the square of the standard
reference sound  pressure of 20
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micropascals and a duration of one sec-
ond.

Yearly day-night average sound level
(YDNL) means the 365-day average, in
decibels, day-night average sound
level. The symbol for YDNL is also Lgn.

[Doc. No. 18691, 49 FR 49269, Dec. 18, 1984, as
amended by Amdt. 150-1, 53 FR 8724, Mar. 16,
1988; 53 FR 9726, Mar. 24, 1988; Amdt. 150-2, 54
FR 39295, Sept. 25, 1989; Amdt. 1504, 69 FR
57625, Sept. 24, 2004]

§150.9 Designation of noise systems.

For purposes of this part, the fol-
lowing designations apply:

(a) The noise at an airport and sur-
rounding areas covered by a noise expo-
sure map must be measured in A-
weighted sound pressure level (Lia) in
units of decibels (dBA) in accordance
with the specifications and methods
prescribed under appendix A of this
part.

(b) The exposure of individuals to
noise resulting from the operation of
an airport must be established in terms
of yearly day-night average sound level
(YDNL) calculated in accordance with
the specifications and methods pre-
scribed under appendix A of this part.

(c) Uses of computer models to create
noise contours must be in accordance
with the criteria prescribed under ap-
pendix A of this part.

§150.11 Identification of land uses.

For the purposes of this part, uses of
land which are normally compatible or
noncompatible with various noise expo-
sure levels to individuals around air-
ports must be identified in accordance
with the criteria prescribed under ap-
pendix A of this part. Determination of
land use must be based on professional
planning criteria and procedures uti-
lizing comprehensive, or master, land
use planning, zoning, and building and
site designing, as appropriate. If more
than one current or future land use is
permissible, determination of compat-
ibility must be based on that use most
adversely affected by noise.

§150.13 Incorporations by reference.

(a) General. This part prescribes cer-
tain standards and procedures which
are not set forth in full text in the
rule. Those standards and procedures
are hereby incorporated by reference

§150.13

and were approved for incorporation by
reference by the Director of the Fed-
eral Register under 5 U.S.C. 552(a) and
1 CFR part 51.

(b) Changes to incorporated matter. In-
corporated matter which is subject to
subsequent change is incorporated by
reference according to the specific ref-
erence and to the identification state-
ment. Adoption of any subsequent
change in incorporated matter that af-
fects compliance with standards and
procedures of this part will be made
under 14 CFR part 11 and 1 CFR part 51.

(c) Identification statement. The com-
plete title or description which identi-
fies each published matter incor-
porated by reference in this part is as
follows:

International Electrotechnical Commission
(IEC) Publication No. 179, entitled ‘‘Precision
Sound Level Meters,”” dated 1973.

(d) Availability for purchase. Published
material incorporated by reference in
this part may be purchased at the price
established by the publisher or dis-
tributor at the following mailing ad-
dresses.

IEC publications:

(1) The Bureau Central de la Commission
Electrotechnique, Internationale, 1, rue de
Varembe, Geneva, Switzerland.

(2) American National Standards Institute,
1430 Broadway, New York, NY 10018.

(e) Availability for inspection. A copy
of each publication incorporated by
reference in this part is available for
public inspection at the following loca-
tions:

(1) FAA Office of the Chief Counsel,
Rules Docket, AGC-200, Federal Avia-
tion Administration Headquarters
Building, 800 Independence Avenue,
SW., Washington, DC 20591.

(2) The respective Regional Offices of
the Federal Aviation Administration
as follows. The most current mailing
address, phone numbers, and States
covered by each region are available on
the FAA’s Web site at htitp/
www.faa.gov/arp/index.cfm?nav=hq.

(i) New England Regional Office, 12
New England Executive Park, Bur-
lington, Massachusetts 01803.

(ii) Eastern Regional Office, Airports
Division, 1 Aviation Plaza, Jamaica,
NY 11434-4809.
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§150.21

(iii) Southern Regional Office, Fed-
eral Aviation Administration, ATTN:
ASO0-600, P.O. Box 20636, Atlanta, GA
30320-0631.

(iv) Great Lakes Regional Office, 2300
East Devon, Des Plaines, Illinois 60018.

(v) Central Regional Office, Federal
Aviation Administration, ACE-600, 901
Locust, Kansas City, MO 64106-2325.

(vi) Southwest Regional Office, Fed-
eral Aviation Administration, 2601
Meacham Blvd., Fort Worth, TX 76137-
4298.

(vii) Northwest Mountain Regional
Office, Federal Aviation Administra-
tion, Airports Division, 1601 Lind Ave-
nue SW., Suite 315, Renton, WA 98055—
4056.

(viii) Western Pacific Regional Of-
fice, 15000 Aviation Boulevard, Haw-
thorne, California (P.O. Box 92007,
Worldway Postal Center, Los Angeles)
90009.

(ix) Alaskan Regional Office, 222 W.
7th Avenue #14, Anchorage, AK 9951.

(3) National Archives and Records
Administration (NARA). For informa-
tion on the availability of this mate-
rial at NARA, call 202-741-6030, or go
to: hitp://www.archives.gov/
federal register/
code of federal regulations/
ibr _locations.html.

[Doc. No. 18691, 49 FR 49269, Dec. 18, 1984, as
amended by Amdt. 150-2, 54 FR 39295, Sept.
25, 1989; 69 FR 18803, Apr. 9, 2004; Amdt. 150-
4, 69 FR 57625, Sept. 24, 2004; 72 FR 68475, Dec.
5, 2007]

Subpart B—Development of Noise
Exposure Maps and Noise
Compatibility Programs

§150.21 Noise exposure maps and re-
lated descriptions.

(a) Each airport operator may after
completion of the consultations and
public procedure specified under para-
graph (b) of this section submit to the
Regional Airports Division Manager
five copies of the noise exposure map
(or revised map) which identifies each
noncompatible land use in each area
depicted on the map, as of the date of
submission, and five copies of a map
each with accompanying documenta-
tion setting forth—

(1) The noise exposure based on fore-
cast aircraft operations at the airport
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for a forecast period that is at least 5
years in the future, beginning after the
date of submission (based on reason-
able assumptions concerning future
type and frequency of aircraft oper-
ations, number of nighttime oper-
ations, flight patterns, airport layout
including any planned airport develop-
ment, planned land use changes, and
demographic changes in the sur-
rounding areas); and

(2) The nature and extent, if any, to
which those forecast operations will af-
fect the compatibility and land uses
depicted on the map.

(b) Each map, and related docu-
mentation submitted under this sec-
tion must be developed and prepared in
accordance with appendix A of this
part, or an FAA approved equivalent,
and in consultation with states, and
public agencies and planning agencies
whose area, or any portion of whose
area, of jurisdiction is within the Lg, 65
dB contour depicted on the map, FAA
regional officials, and other Federal of-
ficials having local responsibility for
land uses depicted on the map. This
consultation must include regular
aeronautical users of the airport. The
airport operator shall certify that it
has afforded interested persons ade-
quate opportunity to submit their
views, data, and comments concerning
the correctness and adequacy of the
draft noise exposure map and descrip-
tions of forecast aircraft operations.
Each map and revised map must be ac-
companied by documentation describ-
ing the consultation accomplished
under this paragraph and the opportu-
nities afforded the public to review and
comment during the development of
the map. One copy of all written com-
ments received during consultation
shall also be filed with the Regional
Airports Division Manager.

(c) The Regional Airports Division
Manager acknowledges receipt of noise
exposure maps and descriptions and in-
dicates whether they are in compliance
with the applicable requirements. The
Regional Airports Division Manager
publishes in the FEDERAL REGISTER a
notice of compliance for each such
noise exposure map and description,
identifying the airport involved. Such
notice includes information as to when
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and where the map and related docu-
mentation are available for public in-
spection.

(d) The airport operator shall, in ac-
cordance with this section, promptly
prepare and submit a revised noise ex-
posure map.

(1) If, after submission of a noise ex-
posure map under paragraph (a) of this
section, any change in the operation of
the airport would create any ‘‘substan-
tial, new noncompatible use’ in any
area depicted on the map beyond that
which is forecast for a period of at
least five years after the date of sub-
mission, the airport operator shall, in
accordance with this section, promptly
prepare and submit a revised noise ex-
posure map. A change in the operation
of an airport creates a substantial new
noncompatible use if that change re-
sults in an increase in the yearly day-
night average sound level of 1.5 dB or
greater in either a land area which was
formerly compatible but is thereby
made noncompatible under Appendix A
(Table 1), or in a land area which was
previously determined to be non-
compatible under that Table and whose
noncompatibility is now significantly
increased.

(2) If, after submission of a noise ex-
posure map under paragraph (a) of this
section, any change in the operation of
the airport would significantly reduce
noise over existing noncompatible uses
that is not reflected in either the exist-
ing conditions or forecast noise expo-
sure map on file with the FAA, the air-
port operator shall, in accordance with
this section, promptly prepare and sub-
mit a revised noise exposure map. A
change in the operation of the airport
creates a significant reduction in noise
over existing noncompatible uses if
that change results in a decrease in the
yearly day-night average sound level of
1.5 dB or greater in a land area which
was formerly noncompatible but is
thereby made compatible under Appen-
dix A (Table 1).

(3) Such updating of the map shall in-
clude a reassessment of those areas ex-
cluded under section A150.101(e)(5) of
Appendix A because of high ambient
noise levels.

(4) If the forecast map is based on as-
sumptions involving recommendations
in a noise compatibility program which

§150.21

are subsequently disapproved by the
FAA, a revised map must be submitted
if revised assumptions would create a
substantial, new noncompatible use
not indicated on the forecast map. Re-
vised noise exposure maps are subject
to the same requirements and proce-
dures as initial submissions of noise ex-
posure maps under this part.

(e) Each map, or revised map, and de-
scription of consultation and oppor-
tunity for public comment, submitted
to the FAA, must be certified as true
and complete under penalty of 18
U.S.C. 1001.

(f)(1) Title 49, section 47506 provides
that no person who acquires property
or an interest therein after the date of
enactment of the Act in an area sur-
rounding an airport with respect to
which a noise exposure map has been
submitted under section 47503 of the
Act shall be entitled to recover dam-
ages with respect to the noise attrib-
utable to such airport if such person
had actual or constructive knowledge
of the existence of such noise exposure
map unless, in addition to any other
elements for recovery of damages, such
person can show that—

No person who acquires property or an inter-
est therein after the date of enactment of
the Act in an area surrounding an airport
with respect to which a noise exposure map
has been submitted under section 103 of the
Act shall be entitled to recover damages
with respect to the noise attributable to
such airport if such person had actual or
constructive knowledge of the existence of
such noise exposure map unless, in addition
to any other elements for recovery of dam-
ages, such person can show that—

(i) A significant change in the type or fre-
quency of aircraft operations at the airport;
or

(ii) A significant change in the airport lay-
out; or

(iii) A significant change in the flight pat-
terns; or

(iv) A significant increase in nighttime op-
erations; occurred after the date of the ac-
quisition of such property or interest therein
and that the damages for which recovery is
sought have resulted from any such change
or increase.”

(f)(2) Title 49 section 47506(b) further
provides:

That for this purpose, ‘‘constructive knowl-
edge’ shall be imputed, at a minimum, to
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§150.23

any person who acquires property or an in-
terest therein in an area surrounding an air-
port after the date of enactment of the Act
if—

(i) Prior to the date of such acquisition,
notice of the existence of a noise exposure
map for such area was published at least
three times in a newspaper of general cir-
culation in the county in which such prop-
erty is located; or

(ii) A copy of such noise exposure map is
furnished to such person at the time of such
acquisition.

(g) For this purpose, the term signifi-
cant in paragraph (f) of this section
means that change or increase in one
or more of the four factors which re-
sults in a ‘‘substantial new noncompat-
ible use’ as defined in §150.21(d), affect-
ing the property in issue. Responsi-
bility for applying or interpreting this
provision with respect to specific prop-
erties rests with local government.

[Doc. No. 18691, 49 FR 49269, Dec. 1, 1984; 50
FR 5063, Feb. 6, 1985; Amdt. 150-2, 54 FR 39295,
Sept. 25, 1989; Amdt. 1504, 69 FR 57626, Sept.
24, 2004]

§150.23 Noise compatibility programs.

(a) Any airport operator who has sub-
mitted an acceptable noise exposure
map under §150.21 may, after FAA no-
tice of acceptability and other con-
sultation and public procedure speci-
fied under paragraphs (b) and (c) of this
section, as applicable, submit to the
Regional Airports Division Manager
five copies of a noise compatibility pro-
gram.

(b) An airport operator may submit
the noise compatibility program at the
same time as the noise exposure map.
In this case, the Regional Airports Di-
vision Manager will not begin the stat-
utory 180-day review period (for the
program) until after FAA reviews the
noise exposure map and finds that it
and its supporting documentation are
in compliance with the applicable re-
quirements.

(c) Each noise compatibility program
must be developed and prepared in ac-
cordance with appendix B of this part,
or an FAA approved equivalent, and in
consultation with FAA regional offi-
cials, the officials of the state and of
any public agencies and planning agen-
cies whose area, or any portion or
whose area, of jurisdiction within the
Lgn 65 dB noise contours is depicted on
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the noise exposure map, and other Fed-
eral officials having local responsi-
bility of land uses depicted on the map.
Consultation with FAA regional offi-
cials shall include, to the extent prac-
ticable, informal agreement from FAA
on proposed new or modified flight pro-
cedures. For air carrier airports, con-
sultation must include any air carriers
and, to the extent practicable, other
aircraft operators using the airport.
For other airports, consultation must
include, to the extent practicable, air-
craft operators using the airport.

(d) Prior to and during the develop-
ment of a program, and prior to sub-
mission of the resulting draft program
to the FAA, the airport operator shall
afford adequate opportunity for the ac-
tive and direct participation of the
States, public agencies and planning
agencies in the areas surrounding the
airport, aeronautical users of the air-
port, the airport operator, and the gen-
eral public to submit their views, data,
and comments on the formulation and
adequacy of that program. Prior to
submitting the program to the FAA,
the airport operator shall also provide
notice and the opportunity for a public
hearing.

(e) Each noise compatibility program
submitted to the FAA must consist of
at least the following:

(1) A copy of the noise exposure map
and its supporting documentation as
found in compliance with the applica-
ble requirements by the FAA, per
§150.21(c).

(2) A description and analysis of the
alternative measures considered by the
airport operator in developing the pro-
gram, together with a discussion of
why each rejected measure was not in-
cluded in the program.

(3) Program measures proposed to re-
duce or eliminate present and future
noncompatible land uses and a descrip-
tion of the relative contribution of
each of the proposed measures to the
overall effectiveness of the program.

(4) A description of public participa-
tion and the consultation with officials
of public agencies and planning agen-
cies in areas surrounding the airport,
FAA regional officials and other Fed-
eral officials having local responsi-
bility for land uses depicted on the
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map, any air carriers and other users of
the airport.

(5) The actual or anticipated effect of
the program on reducing noise expo-
sure to individuals and noncompatible
land uses and preventing the introduc-
tion of additional noncompatible uses
within the area covered by the noise
exposure map. The effects must be
based on expressed assumptions con-
cerning the type and frequency of air-
craft operations, number of nighttime
operations, flight patterns, airport lay-
out including planned airport develop-
ment, planned land use changes, and
demographic changes within the Ly, 65
dB noise contours.

(6) A description of how the proposed
future actions may change any noise
control or compatibility plans or ac-
tions previously adopted by the airport
proprietor.

(7) A summary of the comments at
any public hearing on the program and
a copy of all written material sub-
mitted to the operator under para-
graphs (c¢) and (d) of this section, to-
gether with the operator’s response and
disposition of those comments and ma-
terials to demonstrate the program is
feasible and reasonably consistent with
obtaining the objectives of airport
noise compatibility planning under
this part.

(8) The period covered by the pro-
gram, the schedule for implementation
of the program, the persons responsible
for implementation of each measure in
the program, and, for each measure,
documentation supporting the feasi-
bility of implementation, including
any essential governmental actions,
costs, and anticipated sources of fund-
ing, that will demonstrate that the
program is reasonably consistent with
achieving the goals of airport noise
compatibility planning under this part.

(9) Provision for revising the program
if made necessary by revision of the
noise exposure map.

[Doc. No. 18691, 49 FR 49269, Dec. 18, 1984; 50
FR 5063, Feb. 6, 1985; Amdt. 150-2, 54 FR 39295,
Sept. 25, 1989; Amdt. 1504, 69 FR 57626, Sept.
24, 2004]

§150.33

Subpart C—Evaluations and De-
terminations of Effects of
Noise Compatibility Programs

§150.31 Preliminary review: Acknowl-
edgments.

(a) Upon receipt of a noise compat-
ibility program submitted under
§150.23, the Regional Airports Division
Manager acknowledges to the airport
operator receipt of the program and
conducts a preliminary review of the
submission.

(b) If, based on the preliminary re-
view, the Regional Airports Division
Manager finds that the submission does
not conform to the requirements of
this part, he disapproves and returns
the unacceptable program to the air-
port operator for reconsideration and
development of a program in accord-
ance with this part.

(c) If, based on the preliminary re-
view, the Regional Airports Division
Manager finds that the program con-
forms to the requirements of this part,
the Regional Airports Division Man-
ager publishes in the FEDERAL REG-
ISTER a notice of receipt of the pro-
gram for comment which indicates the
following:

(1) The airport covered by the pro-
gram, and the date of receipt.

(2) The availability of the program
for examination in the offices of the
Regional Airports Division Manager
and the airport operator.

(3) That comments on the program
are invited and, will be considered by
the FAA.

(d) The date of signature of the pub-
lished notice of receipt starts the 180-
day approval period for the program.

[Doc. No. 18691, 49 FR 49269, Dec. 18, 1984, as
amended by Amdt. 150-2, 54 FR 39295, Sept.
25, 1989]

§150.33 Evaluation of programs.

(a) The FAA conducts an evaluation
of each noise compatibility program
and, based on that evaluation, either
approves or disapproves the program.
The evaluation includes consideration
of proposed measures to determine
whether they—

(1) May create an undue burden on
interstate or foreign commerce (includ-
ing unjust discrimination);
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§150.35

(2) Are reasonably consistent with
obtaining the goal of reducing existing
noncompatible land uses and pre-
venting the introduction of additional
noncompatible land uses; and

(3) Include the use of new or modified
flight procedures to control the oper-
ation of aircraft for purposes of noise
control, or affect flight procedures in
any way.

(b) The evaluation may also include
an evaluation of those proposed meas-
ures to determine whether they may
adversely affect the exercise of the au-
thority and responsibilities of the Ad-
ministrator under the Federal Aviation
Act of 1958, as amended.

(c) To the extent considered nec-
essary, the FAA may—

(1) Confer with the airport operator
and other persons known to have infor-
mation and views material to the eval-
uation;

(2) Explore the objectives of the pro-
gram and the measures, and any alter-
native measures, for achieving the ob-
jectives.

(3) Examine the program for devel-
oping a range of alternatives that
would eliminate the reasons, if any, for
disapproving the program.

(4) Convene an informal meeting with
the airport operator and other persons
involved in developing or imple-
menting the program for the purposes
of gathering all facts relevant to the
determination of approval or dis-
approval of the program and of dis-
cussing any needs to accommodate or
modify the program as submitted.

(d) If requested by the FAA, the air-
port operator shall furnish all informa-
tion needed to complete FAA’s review
under (c).

(e) An airport operator may, at any
time before approval or disapproval of
a program, withdraw or revise the pro-
gram. If the airport operator with-
draws or revises the program or indi-
cates to the Regional Airports Division
Manager, in writing, the intention to
revise the program, the Regional Air-
ports Division Manager terminates the
evaluation and notifies the airport op-
erator of that action. That termination
cancels the 180-day review period. The
FAA does not evaluate a second pro-
gram for any airport until any pre-
viously submitted program has been
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withdrawn or a determination on it is
issued. A new evaluation is commenced
upon receipt of a revised program, and
a new 180-day approval period is begun,
unless the Regional Airports Division
Manager finds that the modification
made, in light of the overall revised
program, can be integrated into the un-
modified portions of the revised pro-
gram without exceeding the original
180-day approval period or causing
undue expense to the government.

[Doc. No. 18691, 49 FR 49269, Dec. 18, 1984, as
amended by Amdt. 150-2, 54 FR 39295, Sept.
25, 1989]

§150.35 Determinations;
effectivity.

publications;

(a) The FAA issues a determination
approving or disapproving each airport
noise compatibility program (and re-
vised program). Portions of a program
may be individually approved or dis-
approved. No conditional approvals
will be issued. A determination on a
program acceptable under this part is
issued within 180 days after the pro-
gram is received under §150.23 of this
part or it may be considered approved,
except that this time period may be ex-
ceeded for any portion of a program re-
lating to the use of flight procedures
for noise control purposes. A deter-
mination on portions of a program cov-
ered by the exceptions to the 180-day
review period for approval will be
issued within a reasonable time after
receipt of the program. Determinations
relating to the use of any flight proce-
dure for noise control purposes may be
issued either in connection with the de-
termination on other portions of the
program or separately. Except as pro-
vided by this paragraph, no approval of
any noise compatibility program, or
any portion of a program, may be im-
plied in the absence of the FAA’s ex-
press approval.

(b) The Administrator approves pro-
grams under this part, if—

(1) It is found that the program meas-
ures to be implemented would not cre-
ate an undue burden on interstate or
foreign commerce (including any un-
just discrimination) and are reasonably
consistent with achieving the goals of
reducing existing noncompatible land
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uses around the airport and of pre-
venting the introduction of additional
noncompatible land uses;

(2) The program provides for revision
if made necessary by the revision of
the noise map; and

(3) Those aspects of programs relat-
ing to the use of flight procedures for
noise control can be implemented with-
in the period covered by the program
and without—

(i) Reducing the level of aviation
safety provided;

(ii) Derogating the requisite level of
protection for aircraft, their occupants
and persons and property on the
ground;

(iii) Adversely affecting the efficient
use and management of the Navigable
Airspace and Air Traffic Control Sys-
tems; or

(iv) Adversely affecting any other
powers and responsibilities of the Ad-
ministrator prescribed by law or any
other program, standard, or require-
ment established in accordance with
law.

(c) When a determination is issued,
the Regional Airports Division Man-
ager notifies the airport operator and
publishes a notice of approval or dis-
approval in the FEDERAL REGISTER
identifying the nature and extent of
the determination.

(d) Approvals issued under this part
for a program or portion thereof be-
come effective as specified therein and
may be withdrawn when one of the fol-
lowing occurs:

(1) The program or portion thereof is
required to be revised under this part
or under its own terms, and is not so
revised;

(2) If a revision has been submitted
for approval, a determination is issued
on the revised program or portion
thereof, that is inconsistent with the
prior approval.

(3) A term or condition of the pro-
gram, or portion thereof, or its ap-
proval is violated by the responsible
government body.

(4) A flight procedure or other FAA
action upon which the approved pro-
gram or portion thereof is dependent is
subsequently disapproved, significantly
altered, or rescinded by the FAA.

(5) The airport operator requests re-
scission of the approval.
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(6) Impacts on flight procedures, air
traffic management, or air commerce
occur which could not be foreseen at
the time of approval.

A determination may be sooner re-
scinded or modified for cause with at
least 30 days written notice to the air-
port operator of the FAA’s intention to
rescind or modify the determination
for the reasons stated in the notice.
The airport operator may, during the
30-day period, submit to the Regional
Airports Division Manager for consid-
eration any reasons and circumstances
why the determination should not be
rescinded or modified on the basis stat-
ed in the notice of intent. Thereafter,
the FAA either rescinds or modifies the
determination consistent with the no-
tice or withdraws the notice of intent
and terminates the action.

(e) Determinations may contain con-
ditions which must be satisfied prior to
implementation of any portion of the
program relating to flight procedures
affecting airport or aircraft operations.

(f) Noise exposure maps for current
and forecast year map conditions that
are submitted and approved with noise
compatibility programs are considered
to be the new FAA accepted noise expo-
sure maps for purposes of part 150.

[Doc. No. 18691, 49 FR 49269, Dec. 18, 1984, as
amended by Amdt. 150-2, 54 FR 39295, Sept.
25, 1989; Amdt. 150-4, 69 FR 57626, Sept. 24,
2004]
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PART A—GENERAL

Sec. A150.1 Purpose.

(a) This appendix establishes a uniform
methodology for the development and prepa-
ration of airport noise exposure maps. That
methodology includes a single system of
measuring noise at airports for which there
is a highly reliable relationship between pro-
jected noise exposure and surveyed reactions
of people to noise along with a separate sin-
gle system for determining the exposure of
individuals to noise. It also identifies land
uses which, for the purpose of this part are
considered to be compatible with various ex-
posures of individuals to noise around air-
ports.

(b) This appendix provides for the use of
the FAA’s Integrated Noise Model (INM) or
an FAA approved equivalent, for developing
standardized noise exposure maps and pre-
dicting noise impacts. Noise monitoring may
be utilized by airport operators for data ac-
quisition and data refinement, but is not re-
quired by this part for the development of
noise exposure maps or airport noise compat-
ibility programs. Whenever noise monitoring
is used, under this part, it should be accom-
plished in accordance with Sec. A150.5 of this
appendix.

Sec. A150.3 Noise descriptors.

(a) Airport Noise Measurement. The A-
Weighted Sound Level, measured, filtered
and recorded in accordance with Sec. A150.5
of this appendix, must be employed as the
unit for the measurement of single event
noise at airports and in the areas sur-
rounding the airports.

(b) Airport Noise Exposure. The yearly day-
night average sound level (YDNL) must be
employed for the analysis and characteriza-
tion of multiple aircraft noise events and for
determining the cumulative exposure of indi-
viduals to noise around airports.

Sec. A150.5 Noise measurement procedures and
equipment.

(a) Sound levels must be measured or ana-
lyzed with equipment having the ‘A’ fre-
quency weighting, filter characteristics, and
the ‘‘slow response’’ characteristics as de-
fined in International Electrotechnical Com-
mission (IEC) Publication No. 179, entitled
“Precision Sound Level Meters” as incor-
porated by reference in part 150 under
§150.11. For purposes of this part, the toler-
ances allowed for general purpose, type 2
sound level meters in IEU 179, are accept-
able.

(b) Noise measurements and documenta-
tion must be in accordance with accepted
acoustical measurement methodology, such
as those described in American National
Standards Institute publication ANSI 51.13,
dated 1971 as revised 1979, entitled ‘‘ANS—
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Methods for the Measurement of Sound Pres-
sure Levels”; ARP No. 796, dated 1969, enti-
tled ‘‘Measurement of Aircraft Exterior
Noise in the Field”; ‘“‘Handbook of Noise
Measurement,” Ninth Ed. 1980, by Arnold
P.G. Peterson; or ‘‘Acoustic Noise Measure-
ment,” dated Jan., 1979, by J.R. Hassell and
K. Zaveri. For purposes of this part, meas-
urements intended for comparison to a State
or local standard or with another transpor-
tation noise source (including other aircraft)
must be reported in maximum A-weighted
sound levels (Lam); for computation or vali-
dation of the yearly day-night average level
(Lan), measurements must be reported in
sound exposure level (Lag), as defined in Sec.
A150.205 of this appendix.

PART B—NOISE EXPOSURE MAP DEVELOPMENT

Sec. A150.101 Noise contours and land usages.

(a) To determine the extent of the noise
impact around an airport, airport propri-
etors developing noise exposure maps in ac-
cordance with this part must develop Lan
contours. Continuous contours must be de-
veloped for YDNL levels of 65, 70, and 75 (ad-
ditional contours may be developed and de-
picted when appropriate). In those areas
where YDNL values are 656 YDNL or greater,
the airport operator shall identify land uses
and determine land use compatibility in ac-
cordance with the standards and procedures
of this appendix.

(b) Table 1 of this appendix describes com-
patible land use information for several land
uses as a function of YDNL values. The
ranges of YDNL values in Table 1 reflect the
statistical variability for the responses of
large groups of people to noise. Any par-
ticular level might not, therefore, accurately
assess an individual’s perception of an actual
noise environment. Compatible or non-
compatible land use is determined by com-
paring the predicted or measured YDNL val-
ues at a site with the values given. Adjust-
ments or modifications of the descriptions of
the land-use categories may be desirable
after consideration of specific local condi-
tions.

(c) Compatibility designations in Table 1
generally refer to the major use of the site.
If other uses with greater sensitivity to
noise are permitted by local government at a
site, a determination of compatibility must
be based on that use which is most adversely
affected by noise. When appropriate, noise
level reduction through incorporation of
sound attenuation into the design and con-
struction of a structure may be necessary to
achieve compatibility.

(d) For the purpose of compliance with this
part, all land uses are considered to be com-
patible with noise levels less than Lg, 65 dB.
Local needs or values may dictate further
delineation based on local requirements or
determinations.
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(e) Except as provided in (f) below, the
noise exposure maps must also contain and
indentify:

(1) Runway locations.

(2) Flight tracks.

(3) Noise contours of Lg, 65, 70, and 75 dB
resulting from aircraft operations.

(4) Outline of the airport boundaries.

(5) Noncompatible land uses within the
noise contours, including those within the
Lan 656 dB contours. (No land use has to be
identified as noncompatible if the self-gen-
erated noise from that use and/or the ambi-
ent noise from other nonaircraft and nonair-
port uses is equal to or greater than the
noise from aircraft and airport sources.)

(6) Location of noise sensitive public build-
ings (such as schools, hospitals, and health
care facilities), and properties on or eligible
for inclusion in the National Register of His-
toric Places.

(7) Locations of any aircraft noise moni-
toring sites utilized for data acquisition and
refinement procedures.

(8) Estimates of the number of people re-
siding within the Lg, 65, 70, and 75 dB con-
tours.
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(9) Depiction of the required noise contours
over a land use map of a sufficient scale and
quality to discern streets and other identifi-
able geographic features.

(f) Notwithstanding any other provision of
this part, noise exposure maps prepared in
connection with studies which were either
Federally funded or Federally approved and
which commenced before October 1, 1981, are
not required to be modified to contain the
following items:

(1) Flight tracks depicted on the map.

(2) Use of ambient noise to determine land
use compatibility.

(3) The Ly, 70 dB noise contour and data re-
lated to Lg, 70 dB contour. When determina-
tions on land use compatibility using Table
1 differ between Lg, 65-70 dB and the L, 70—
75 dB, determinations should either use the
more conservative Lg, 70-75 dB column or re-
flect determinations based on local needs
and values.

(4) Estimates of the number of people re-
siding within the Lg, 65, 70, and 75 dB con-
tours.

TABLE 1—LAND USE COMPATIBILITY* WITH YEARLY DAY-NIGHT AVERAGE SOUND LEVELS

Yearly day-night average sound level (L4,) in decibels
Land use
Below 65 65-70 70-75 75-80 80-85 Over 85
RESIDENTIAL

Residential, other than mobile homes and | Y N(1) N(1) N N N

transient lodgings.
Mobile home parks ... Y N N N N N
Transient lodgings Y N(1) N(1) N(1) N N

PuBLIC USE
Schools ..... Y N(1) N(1) N N N
Hospitals and nursing homes .............c.cccccce.. Y 25 30 N N N
Churches, auditoriums, and concert halls Y 25 30 N N N
Governmental Services ...........ccccoceviiincenns Y Y 25 30 N N
Transportation Y Y Y(2) Y(3) Y(4) Y(4)
Parking ..... Y Y Y(2) Y(3) Y(4) N
COMMERCIAL USE

Offices, business and professional .................. Y Y 25 30 N N
Wholesale and retail—building materials, | Y Y Y(2) Y(3) Y(4) N

hardware and farm equipment.
Retail trade—general ...l Y Y 25 30 N N
Utilities ...... Y Y Y(2) Y(@3) Y(4) N
Communication .........cccceevievniiniineieee Y Y 25 30 N N

MANUFACTURING AND PRODUCTION

Manufacturing, general .... Y Y Y(2) Y(3) Y(4) N
Photographic and optical . Y Y 25 30 N N
Agriculture (except livestock) and forestry Y Y(6) Y(7) Y(8) Y(8) Y(8)
Livestock farming and breeding ............cccccco... Y Y(6) Y(7) N N N
Mining and fishing, resource production and | Y Y Y Y Y Y

extraction.

RECREATIONAL

Outdoor sports arenas and spectator sports ... | Y Y(5) Y(5) N N N
Outdoor music shells, amphitheaters Y N N N N N
Nature exhibits and zoos ................... Y Y N N N N
Amusements, parks, resorts and camps ......... | Y Y Y N N N
Golf courses, riding stables and water recre- | Y Y 25 30 N N

ation.

Numbers in parentheses refer to notes.
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*The designations contained in this table do not constitute a Federal determination that any use of land covered by the pro-
gram is acceptable or unacceptable under Federal, State, or local law. The responsibility for determining the acceptable and per-
missible land uses and the relationship between specific properties and specific noise contours rests with the local authorities.
FAA determinations under part 150 are not intended to substitute federally determined land uses for those determined to be ap-
propriate by local authorities in response to locally determined needs and values in achieving noise compatible land uses.

KEY TO TABLE 1

SLUCM=Standard Land Use Coding Manual.

Y (Yes)=Land Use and related structures compatible without restrictions.

N (No)=Land Use and related structures are not compatible and should be prohibited.

NLR=Noise Level Reduction (outdoor to indoor) to be achieved through incorporation of noise attenuation into the design and
construction of the structure.

25, 30, or 35=Land use and related structures generally compatible; measures to achieve NLR of 25, 30, or 35 dB must be in-
corporated into design and construction of structure.

NOTES FOR TABLE 1

(1) Where the community determines that residential or school uses must be allowed, measures to achieve outdoor to indoor
Noise Level Reduction (NLR) of at least 25 dB and 30 dB should be incorporated into building codes and be considered in indi-
vidual approvals. Normal residential construction can be expected to provide a NLR of 20 dB, thus, the reduction requirements
are often stated as 5, 10 or 15 dB over standard construction and normally assume mechanical ventilation and closed windows
year round. However, the use of NLR criteria will not eliminate outdoor noise problems.

(2) Measures to achieve NLR 25 dB must be incorporated into the design and construction of portions of these buildings
where the public is received, office areas, noise sensitive areas or where the normal noise level is low.

(3) Measures to achieve NLR of 30 dB must be incorporated into the design and construction of portions of these buildings
where the public is received, office areas, noise sensitive areas or where the normal noise level is low.

(4) Measures to achieve NLR 35 dB must be incorporated into the design and construction of portions of these buildings

where the public is received, office areas, noise sensitive areas or where the normal level is low.
(5) Land use compatible provided special sound reinforcement systems are installed.

(6) Residential buildings require an NLR of 25.
(7) Residential buildings require an NLR of 30.
(8) Residential buildings not permitted.

Sec. A150.103 Use of computer prediction
model.

(a) The airport operator shall acquire the
aviation operations data necessary to de-
velop noise exposure contours using an FAA
approved methodology or computer program,
such as the Integrated Noise Model (INM) for
airports or the Heliport Noise Model (HNM)
for heliports. In considering approval of a
methodology or computer program, key fac-
tors include the demonstrated capability to
produce the required output and the public
availability of the program or methodology
to provide interested parties the opportunity
to substantiate the results.

(b) Except as provided in paragraph (c) of
this section, the following information must
be obtained for input to the calculation of
noise exposure contours:

(1) A map of the airport and its environs at
an adequately detailed scale (not less than 1
inch to 2,000 feet) indicating runway length,
alignments, landing thresholds, takeoff
start-of-roll points, airport boundary, and
flight tracks out to at least 30,000 feet from
the end of each runway.

(2) Airport activity levels and operational
data which will indicate, on an annual aver-
age-daily-basis, the number of aircraft, by
type of aircraft, which utilize each flight
track, in both the standard daytime (0700-
2200 hours local) and nighttime (2200-0700
hours local) periods for both landings and
takeoffs.

(3) For landings—glide slopes, glide slope
intercept altitudes, and other pertinent in-
formation needed to establish approach pro-
files along with the engine power levels
needed to fly that approach profile.

(4) For takeoffs—the flight profile which is
the relationship of altitude to distance from

start-of-roll along with the engine power lev-
els needed to fly that takeoff profile; these
data must reflect the use of noise abatement
departure procedures and, if applicable, the
takeoff weight of the aircraft or some proxy
for weight such as stage length.

(5) Existing topographical or airspace re-
strictions which preclude the utilization of
alternative flight tracks.

(6) The government furnished data depict-
ing aircraft noise characteristics (if not al-
ready a part of the computer program’s
stored data bank).

(7) Airport elevation and average tempera-
ture.

(c) For heliports, the map scale required by
paragraph (b)(1) of this section shall not be
less than 1 inch to 2,000 feet and shall indi-
cate heliport boundaries, takeoff and landing
pads, and typical flight tracks out to at least
4,000 feet horizontally from the landing pad.
Where these flight tracks cannot be deter-
mined, obstructions or other limitations on
flight tracks in and out of the heliport shall
be identified within the map areas out to at
least 4,000 feet horizontally from the landing
pad. For static operation (hover), the heli-
copter type, the number of daily operations
based on an annual average, and the dura-
tion in minutes of the hover operation shall
be identified. The other information required
in paragraph (b) shall be furnished in a form
suitable for input to the HNM or other FAA
approved methodology or computer program.

Sec. A150.105 Identification of public agencies
and planning agencies.

(a) The airport proprietor shall identify
each public agency and planning agency
whose jurisdiction or responsibility is either
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wholly or partially within the L4, 65 dB
boundary.

(b) For those agencies identified in (a) that
have land use planning and control author-
ity, the supporting documentation shall
identify their geographic areas of jurisdic-
tion.

PART C—MATHEMATICAL DESCRIPTIONS

Sec. A150.201 General.

The following mathematical descriptions
provide the most precise definition of the
yearly day-night average sound level (Lgn),
the data necessary for its calculation, and
the methods for computing it.

Sec. A150.203 Symbols.

The following symbols are used in the com-
putation of Lga;

Measure (in dB) Symbol
Average Sound Level, During Time T ..................... Lt
Day-Night Average Sound Level (individual day) ... Lani
Yearly Day-Night Average Sound Level Lan
Sound Exposure Level Lag

Sec. A150.205 Mathematical computations.

(a) Average sound level must be computed
in accordance with the following formula:

0700
1 Joooo 10
Ldn = 10 10g10

0700

Time is in seconds, so the limits shown in
hours and minutes are actually interpreted
in seconds. It is often convenient to compute
day-night average sound level from the one-
hour average sound levels obtained during
successive hours.

(c) Yearly day-night average sound level
must be computed in accordance with the
following formula:

138 0
— dni
Ly, =10 log,y— ' 10 4)
i=1
where Lg, is the day-night average sound
level for the i-th day out of one year.

(d) Sound exposure level must be computed
in accordance with the following formula:

1%
Lye =10T0gy)| — [ 109 | (s)
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L, (/10

1 T
L, =10 log, | — [10 at| (D
TO

where T is the length of the time period, in
seconds, during which the average is taken;
La(t) is the instantaneous time varying A-
weighted sound level during the time period
T.

NOTE: When a noise environment is caused
by a number of identifiable noise events,
such as aircraft flyovers, average sound level
may be conveniently calculated from the
sound exposure levels of the individual
events occurring within a time period T:

n L Ag;/10

1
L, =10 log, | — 10 )
T i
where Lag is the sound exposure level of the
i-th event, in a series of n events in time pe-
riod T, in seconds.

NoOTE: When T is one hour, Lt is referred to
as one-hour average sound level.

(b) Day-night average sound level (indi-
vidual day) must be computed in accordance
with the following formula:

t
3)

2200

where t, is one second and La(t) is the time-
varying A-weighted sound level in the time
interval t, to t,.

The time interval should be sufficiently
large that it encompasses all the significant
sound of a designated event.

The requisite integral may be approxi-
mated with sufficient accuracy by inte-
grating La(t) over the time interval during
which La(t) lies within 10 decibels of its max-
imum value, before and after the maximum
occurs.

[Doc. No. 18691, 49 FR 49269, Dec. 18, 1984; 50
FR 5064, Feb. 6, 1985, as amended by Amdt.
150-1, 53 FR 8724, Mar. 16, 1988; Amdt. 1504, 69
FR 57626, Sept. 24, 2004]

APPENDIX B TO PART 150—NOISE
COMPATIBILITY PROGRAMS

Sec. B150.1 Scope and purpose.
Sec. B150.3 Requirement for noise map.
Sec. B150.5 Program standards.
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Sec. B150.7 Analysis
natives.
Sec. B150.9 Equivalent programs.

of program alter-

Sec. B150.1 Scope and purpose.

(a) This appendix prescribes the content
and the methods for developing noise com-
patibility programs authorized under this
part. BEach program must set forth the meas-
ures which the airport operator (or other
person or agency responsible) has taken, or
proposes to take, for the reduction of exist-
ing noncompatible land uses and the preven-
tion of the introduction of additional non-
compatible land uses within the area covered
by the noise exposure map submitted by the
operator.

(b) The purpose of a noise compatibility
program is:

(1) To promote a planning process through
which the airport operator can examine and
analyze the noise impact created by the op-
eration of an airport, as well as the costs and
benefits associated with various alternative
noise reduction techniques, and the respon-
sible impacted land use control jurisdictions
can examine existing and forecast areas of
noncompatibility and consider actions to re-
duce noncompatible uses.

(2) To bring together through public par-
ticipation, agency coordination, and overall
cooperation, all interested parties with their
respective authorities and obligations, there-
by facilitating the creation of an agreed
upon noise abatement plan especially suited
to the individual airport location while at
the same time not unduly affecting the na-
tional air transportation system.

3) To develop comprehensive and
implementable noise reduction techniques
and land use controls which, to the max-
imum extent feasible, will confine severe air-
craft YDNL values of Lg, 75 dB or greater to
areas included within the airport boundary
and will establish and maintain compatible
land uses in the areas affected by noise be-
tween the Lqg, 656 and 75 dB contours.

Sec. B150.3 Requirement for noise map.

(a) It is required that a current and com-
plete noise exposure map and its supporting
documentation as found in compliance with
the applicable requirements by the FAA, per
§150.21(c) be included in each noise compat-
ibility program:

(1) To identify existing and future non-
compatible land uses, based on airport oper-
ation and off-airport land uses, which have
generated the need to develop a program.

(2) To identify changes in noncompatible
uses to be derived from proposed program
measures.

(b) If the proposed noise compatibility pro-
gram would yield maps differing from those
previously submitted to FAA, the program
shall be accompanied by appropriately re-
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vised maps. Such revisions must be prepared
in accordance with the requirements of Sec.
A150.101(e) of appendix A and will be accept-
ed by FAA in accordance with §150.35(f).

Sec. B150.5 Program standards.

Based upon the airport noise exposure and
noncompatible land uses identified in the
map, the airport operator shall evaluate the
several alternative noise control actions and
develop a noise compatibility program
which—

(a) Reduces existing noncompatible uses
and prevents or reduces the probability of
the establishment of additional noncompat-
ible uses;

(b) Does not impose undue burden on inter-
state and foreign commerce;

(¢c) Provides for revision in accordance
with §150.23 of this part.

(d) Is not unjustly discriminatory.

(e) Does not derogate safety or adversely
affect the safe and efficient use of airspace.

(f) To the extent practicable, meets both
local needs and needs of the national air
transportation system, considering tradeoffs
between economic benefits derived from the
airport and the noise impact.

(g) Can be implemented in a manner con-
sistent with all of the powers and duties of
the Administrator of FAA.

Sec. B150.7 Analysis of program alternatives.

(a) Noise control alternatives must be con-
sidered and presented according to the fol-
lowing categories:

(1) Noise abatement alternatives for which
the airport operator has adequate implemen-
tation authority.

(2) Noise abatement alternatives for which
the requisite implementation authority is
vested in a local agency or political subdivi-
sion governing body, or a state agency or po-
litical subdivision governing body.

(3) Noise abatement options for which req-
uisite authority is vested in the FAA or
other Federal agency.

(b) At a minimum, the operator shall ana-
lyze and report on the following alternatives,
subject to the constraints that the strategies
are appropriate to the specific airport (for
example, an evaluation of night curfews is
not appropriate if there are no night flights
and none are forecast):

(1) Acquisition of land and interests there-
in, including, but not limited to air rights,
easements, and development rights, to en-
sure the use of property for purposes which
are compatible with airport operations.

(2) The construction of barriers and acous-
tical shielding, including the soundproofing
of public buildings.

(3) The implementation of a preferential
runway system.

(4) The use of flight procedures (including
the modifications of flight tracks) to control
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the operation of aircraft to reduce exposure
of individuals (or specific noise sensitive
areas) to noise in the area around the air-
port.

(5) The implementation of any restriction
on the use of airport by any type or class of
aircraft based on the noise characteristics of
those aircraft. Such restrictions may in-
clude, but are not limited to—

(i) Denial of use of the airport to aircraft
types or classes which do not meet Federal
noise standards;

(ii) Capacity limitations based on the rel-
ative noisiness of different types of aircraft;

(iii) Requirement that aircraft using the
airport must use noise abatement takeoff or
approach procedures previously approved as
safe by the FAA;

(iv) Landing fees based on FAA certificated
or estimated noise emission levels or on time
of arrival; and

(v) Partial or complete curfews.

(6) Other actions or combinations of ac-
tions which would have a beneficial noise
control or abatement impact on the public.

(7) Other actions recommended for analysis
by the FAA for the specific airport.

(c) For those alternatives selected for im-
plementation, the program must identify the
agency or agencies responsible for such im-
plementation, whether those agencies have
agreed to the implementation, and the ap-
proximate schedule agreed upon.

Sec. B150.9 Equivalent programs.

(a) Notwithstanding any other provision of
this part, noise compatibility programs pre-
pared in connection with studies which were
either Federally funded or Federally ap-
proved and commenced before October 1,
1981, are not required to be modified to con-
tain the following items:

(1) Flight tracks.

(2) A noise contour of Lg, 70 dB resulting
from aircraft operations and data related to
the Ly, 70 dB contour. When determinations
on land use compatibility using Table 1 of
appendix A differ between Lg, 65-70 dB and
Lg, 70-75 dB, the determinations should ei-
ther use the more conservative Ly, 70-75 dB
column or reflect determinations based on
local needs and values.

(3) The categorization of alternatives pur-
suant to Sec. B150.7(a), although the persons
responsible for implementation of each
measure in the program must still be identi-
fied in accordance with §150.23(e)(8).

(4) Use of ambient noise to determine land
use compatibility.

(b) Previously prepared noise compat-
ibility program documentation may be sup-
plemented to include these and other pro-
gram requirements which have not been ex-
cepted.
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APPENDICES A-I TO PART 151
Subpart A—General Requirements

AUTHORITY: 49 U.S.C. 106(g), 40113, 47151,
47153.

§151.1 Applicability.

This part prescribes the policies and
procedures for administering the Fed-
eral-aid Airport Program under the
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Federal Airport Act, as amended (49
U.S.C. 1101 et seq.).

[Doc. No. 1329, 27 FR 12349, Dec. 13, 1962]

§151.3 National Airport Plan.

(a) Under the Federal Airport Act,
the FAA prepares each year a ‘‘Na-
tional Airport Plan” for developing
public airports in the United States,
Puerto Rico, the Virgin Islands, and
Guam. In terms of general location and
type of development, the National Air-
port Plan specifies the maximum lim-
its of airport development that is nec-
essary to provide a system of public
airports adequate to anticipate and
meet the needs of civil aeronautics.

(b) If, within the forecast period, an
airport will have a substantial aero-
nautical necessity, it may be included
in the National Airport Plan. Only
work on an airport included in the cur-
rent Plan is eligible for inclusion in the
Federal-aid Airport Program to be un-
dertaken within currently available ap-
propriations and authorizations. How-
ever, the inclusion of an airport in the
National Airport Plan does not commit
the United States to include it in the
Federal-aid Airport Program. In addi-
tion, the local community concerned is
not required to proceed with planning
or development of an airport included
in the National Airport Plan.

[Amdt. 151-8, 30 FR 8039, June 23, 1965]

§151.5 General policies.

(a) Airport layout plan. As used in this
part, “‘airport layout plan’ means the
basic plan for the layout of an eligible
airport that shows, as a minimum—

(1) The present boundaries of the air-
port and of the offsite areas that the
sponsor owns or controls for airport
purposes, and of their proposed addi-
tions;

(2) The location and nature of exist-
ing and proposed airport facilities
(such as runways, taxiways, aprons,
terminal buildings, hangars, and roads)
and of their proposed modifications and
extensions; and

(3) The location of existing and pro-
posed non-aviation areas, and of their
existing improvements.

All airport development under the Fed-
eral-aid Airport Program must be done
in accordance with an approved airport
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layout plan. Each airport layout plan,
and any change in it, is subject to FAA
approval. The Administrator’s signa-
ture on the face of an original airport
layout plan, or of any change in it, in-
dicates FAA approval. The FAA ap-
proves an airport layout plan only if
the airport development is sound and
meets applicable requirements.

(b) Safe, useful, and usable unit. Ex-
cept as provided in paragraph (d) of
this section, each advance planning
and engineering proposal or airport de-
velopment project must provide for the
planning or development of—

(1) An airport or unit of an airport
that is safe, useful, and usable; or

(2) An additional facility that in-
creases the safety, usefulness, or
usability of an airport.

(c) National defense needs. The needs
of national defense are fully considered
in administering the Federal-aid Air-
port Program. However, approval of an
advance planning and engineering pro-
posal or a project application is limited
to planning or airport development
necessary for civil aviation.

(d) Stage development. In any case in
which airport development can be ac-
complished more economically under
stage construction, federal funds may
be programmed in advance for the de-
velopment over two or more years
under two or more grant agreements.
In such a case, the FAA makes a ten-
tative allocation of funds for both the
current and future fiscal years, rather
than allocating the entire federal share
in one fiscal year. A grant agreement is
made only during the fiscal year in
which funds are authorized to be obli-
gated. Advance planning and engineer-
ing grants are not made under this
paragraph.

[Amdt. 151-8, 30 FR 8039, June 23, 1965]

§151.7 Grants of funds: General poli-
cies.

(a) Compliance with sponsorship re-
quirements. The FAA authorizes the ex-
penditure of funds under the Federal-
aid Airport Program for airport plan-
ning and engineering or for airport de-
velopment only if the Administrator is
satisfied that the sponsor has met or
will meet the requirements established
by existing and proposed agreements
with the United States with respect to

§151.7

any airport that the sponsor owns or
controls.

(1) Agreements with the TUnited
States to which this requirement of
compliance applies include—

(i) Any grant agreement made under
the Federal-aid Airport Program;

(ii) Any covenant in a conveyance
under section 16 of the Federal Airport
Act;

(iii) Any covenant in a conveyance of
surplus airport property either under
section 13(g) of the Surplus Property
Act (B0 U.S.C. App. 1622(g)) or under
Regulation 16 of the War Assets Ad-
ministration; and

(iv) Any AP-4 agreement made under
the terminated Development Landing
Areas National Defense Program and
the Development Civil Landing Areas
Program.

This requirement does not apply to as-
surances required under section 602 of
the Civil Rights Act of 1964 (42 U.S.C.
2000d-1) and §15.7 of the Federal Avia-
tion Regulations (14 CFR 15.7).

(2) If it appears that a sponsor has
failed to comply with a requirement of
an agreement with the United States
with respect to an airport, the FAA no-
tifies him of this fact and affords him
an opportunity to submit materials to
refute the allegation of noncompliance
or to achieve compliance.

(3) If a project is otherwise eligible
under the Federal-aid Airport Pro-
gram, a grant may be made to a spon-
sor who has not complied with an
agreement if the sponsor shows—

(i) That the noncompliance is caused
by factors beyond his control; or

(ii) That the following circumstances
exist:

(a) The noncompliance consisted of a
failure, through mistake or ignorance,
to perform minor conditions in old
agreements with the Federal Govern-
ment; and

(b) The sponsor is taking reasonable
action promptly to correct the defi-
ciency or the deficiency relates to an
obligation that is no longer required
for the safe and efficient use of the air-
port under existing law and policy.

(b) Small proposals and projects. Unless
there is otherwise a special need for
U.S. participation, the FAA includes
an advance planning and engineering
proposal or an airport development
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project in the Federal-aid Airport Pro-
gram only if—

(1) The advance planning and engi-
neering proposal involves more than
$1,000 in United States funds; and

(2) The project application involves
more than $5,000 in U.S. funds.

Whenever possible, the sponsor must
consolidate small projects on a single
airport in one grant agreement even
though the airport development is to
be accomplished over a period of years.

(c) Previously obligated work. Unless
the Administrator specifically author-
izes it, no advance planning and engi-
neering proposal or project application
may include any planning, engineering,
or construction work included in a
prior agreement with the United States
obligating the sponsor or any other
non-U.S. public agency to do the work,
and entitling the sponsor or any other
non-United States public agency to
payment of U.S. funds for all or part of
the work.

(Secs. 1-15, 17-21, 60 Stat. 170, 49 U.S.C. 1120)

[Amdt. 1561-8, 30 FR 8039, June 23, 1965, as
amended by Amdt. 151-17, 31 FR 16524, Dec.
28, 1966; Amdt. 151-19, 32 FR 9220, June 29,
1967]

§151.9 Runway clear zones: General.

(a) Whenever funds are allocated for
developing new runways or landing
strips, or to improve or repair existing
runways, the sponsor must own, ac-
quire, or agree to acquire, runway clear
zones. Exceptions are considered (on
the basis of a full statement of facts by
the sponsor) upon a showing of uneco-
nomical acquisition costs, or lack of
necessity for the acquisition.

(b) For the purpose of this part, a
runway clear zone is an area at ground
level which begins at the end of each
primary surface defined in §77.27(a) and
extends with the width of each ap-
proach surface defined in §77.27 (b) and
(c), to terminate directly below each
approach surface slope at the point, or
points, where the slope reaches a
height of 50 feet above the elevation of
the runway or 50 feet above the terrain
at the outer extremity of the clear
zone, whichever distance is shorter.

(c) For the purposes of this section,
an airport operator or owner is consid-
ered to have an adequate property in-
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terest if it has an easement (or a cov-
enant running with the land) giving it
enough control to rid the clear zone of
all obstructions (objects so far as they
project above the approach surfaces es-
tablished by §77.27 (b) and (c) of part 77
of this chapter), and to prevent the cre-
ation of future obstructions; together
with the right of entrance and exit for
those purposes, to ensure the safe and
unrestricted passage of aircraft in and
over the area.

[Doc. No. 1329, 27 FR 12349, Dec. 13, 1962, as
amended by Amdt. 151-7, 30 FR 7484, June 8,
1965; Amdt. 151-21, 33 FR 258, Jan. 9, 1968]

§151.11 Runway clear zones; require-
ments.

(a) In projects involving grants-in-aid
under the Federal-aid Airport Pro-
gram, a sponsor must own, acquire, or
agree to acquire an adequate property
interest in runway clear zone areas as
prescribed in paragraph (b), (¢), (d), or
(e) of this section, as applicable. Prop-
erty interests that a sponsor acquires
to meet the requirements of this sec-
tion are eligible for inclusion in the
Program.

(b) On new airports, the sponsor must
own, acquire, or agree to acquire ade-
quate property interests in runway
clear zone areas (in connection with
initial land acquisition) for all eligible
runways or landing strips, without sub-
stantial deviation from standard con-
figuration and length.

(c) On existing airports where new
runways or landing strips are devel-
oped, the sponsor must own, acquire, or
agree to acquire adequate property in-
terests in runway clear zone areas for
each runway and landing strip to be de-
veloped or extended, to the extent that
the Administrator determines prac-
tical and feasible considering all facts
presented by the airport owner or oper-
ator, preferably without substantial
deviation from standard configuration
and length.

(d) On existing airports where im-
provements are made to runways or
landing strips, the sponsor must own,
acquire, or agree to acquire adequate
property interests in runway clear zone
areas for each runway or landing strip
that is to be improved to the extent
that the Administrator determines is
practical and feasible with regard to
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standard configuration, length, and
property interests, considering all facts
presented by the airport owner or oper-
ator. Any development that improves a
specific runway or landing strip is con-
sidered to be a runway improvement,
including runway lighting and the de-
veloping or lighting of taxiways serv-
ing a runway.

(e) On existing airports where sub-
stantial improvements are made that
do not benefit a specific runway or
landing strip, such as overall grading
or drainage, terminal area or building
developments, the sponsor must own,
acquire, or agree to acquire adequate
property interests in runway clear zone
areas for the dominant runway or land-
ing strip to the extent that the Admin-
istrator determines is practical and
feasible, with regard to standard con-
figuration, length, and property inter-
ests, considering all facts presented by
the airport owner or operator.

(f) If a sponsor or other public agency
shows that it is legally able to prevent
the future erection or creation of ob-
structions in the runway clear zone
area, and adopts protective measures
to prohibit their future erection or cre-
ation, that showing is acceptable for
the purposes of paragraphs (d) and (e)
of this section in place of an adequate
property interest (except for rights re-
quired for removing existing obstruc-
tions). In such a case, there must be an
agreement between the FAA and the
sponsor for removing or marking or
lighting (to be determined in each
case) any existing obstruction to air
navigation In each case, the sponsor
must furnish information as to the spe-
cific height limitations established and
as to the current and foreseeable future
use of the property to which they
apply. The information must include
an acceptable legal opinion of the va-
lidity of the measures adopted, includ-
ing a conclusion that the height limi-
tations are not unreasonable in view of
current and foreseeable future use of
the property, and are a reasonable ex-
ercise of the police power, together
with the reasons or basis supporting
the opinion.

(g) The authority exercised by the
Administrator under paragraphs (b),
(c), (d), and (e) of this section to allow
a deviation from, or the extent of con-

§151.13

formity to, standard configuration or
length of runway clear zones, or to de-
termine the adequacy of property in-
terests therein, is also exercised by Re-
gional Directors.

[Doc. No. 1329, 27 FR 12350, Dec. 13, 1962, as
amended by Amdt. 151-22, 33 FR 8267, June 4,
1968; Amdt. 151-25, 33 FR 14535, Sept. 27, 1968]

§151.13 Federal-aid Airport Program:
Policy affecting landing aid re-
quirements.

(a) Landing aid requirements. No
project for developing or improving an
airport may be approved for the Pro-
gram unless it provides for acquiring or
installing such of the following landing
aids as the Administrator determines
are needed for the safe and efficient use
of the airport by aircraft, considering
the category of the airport and the
type and volume of traffic using it:

(1) Land needed for installing ap-
proach lighting systems (ALS).

(2) In-runway lighting.

(3) High intensity runway lighting.

(4) Runway distance markers.

For the purposes of this section ‘‘ap-
proach lighting system (ALS)” is a
standard configuration of aeronautical
ground lights in the approach area to a
runway or channel to assist a pilot in
making an approach to the runway or
channel.

(b) Specific landing aid requirements.
The landing aids set forth in para-
graphs (a) (1) through (4) of this section
are required for the safe and efficient
use of airports by aircraft in the fol-
lowing cases:

(1) Lands for installing approach
lighting systems are required as part of
a project if the installing of the compo-
nents of the system on the airport is in
an approved FAA budget, unless the
sponsor has already acquired the land
necessary for the system or is other-
wise undertaking to acquire that land.
If the sponsor is otherwise undertaking
to acquire the land, the grant agree-
ment for the project must obligate the
sponsor to complete the acquisition
within a time limit prescribed by the
Administrator. The Administrator im-
mediately notifies a sponsor when a
budget is approved providing for in-
stalling an approach lighting system at
the airport concerned.
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(2) In-runway lighting is required as
part of a project:

(i) If the project includes:

(a) Construction of a new runway
designated by the FAA as an instru-
ment landing runway for which the in-
stallation of an IFR precision approach
system including ALS and ILS, has
been programmed by the FAA with
funds then available therefor;

(b) An extension of 3,000 feet or more
(usable for landing purposes) of the ap-
proach end of a designated instrument
landing runway equipped, or programed
by the FAA, with funds then available
therefor, to be equipped, with an IFR
precision approach system including
ALS and ILS;

(¢) Reconstruction of a designated in-
strument landing runway equipped, or
programed by the FAA, with funds
then available therefor, to be equipped
with an IFR precision approach system
including ALS and ILS, if the recon-
struction requires the closing of the
runway; or

(d) Any other airport development on
an airport whose designated instru-
ment landing runway is equipped, or
programed by the FAA, with funds
then available therefor, to be equipped
with an IFR precision approach system
including ALS and ILS; and

(ii) Omnly if a study of the airport
shows that in-runway lighting is re-
quired for the safe and efficient use of
the airport by aircraft, after the Ad-
ministrator considers the following:

(a) The type and volume of flight ac-
tivity;

(b) Other existing or planned naviga-
tional aids;

(c) Airport environmental factors
such as local weather conditions and
adjacent geographic profiles;

(d) Approach and departure paths;

(e) Effect on landing and takeoff
minima; and

(f) In the case of projects under para-
graph (b)(2)(i)(d) of this section, wheth-
er installing in-runway lighting re-
quires closing the runway for so long a
time that the adverse effect on safety
of its closing would outweigh the con-
tribution to safety that would be
gained by the in-runway lights or
whether it would unduly interfere with
the efficiency of aircraft operations.
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(3) High intensity runway edge light-
ing on the designated instrument land-
ing runway is required as a part of a
project whenever that runway is
equipped or programmed for the instal-
lation of an ILS and high intensity
runway edge lights are not then in-
stalled on the runway or included in
another project. A project for extend-
ing a runway that has high intensity
runway edge lights on the existing run-
way requires, as a part of the project,
the extension of the high intensity run-
way edge lights.

(4) Runway distance markers whose
design standards have been approved
and published by the FAA are required
as a part of a project on a case-by-case
basis if, after reviewing the pertinent
facts and circumstances of the case,
the Administrator determines that
they are needed for the safe and effi-
cient use of the airport by aircraft.

[Doc. No. 1329, 27 FR 12350, Dec. 13, 1962, as
amended by Amdt. 151-3, 28 FR 12613, Nov. 27,
1963; Amdt. 1561-33, 3¢ FR 9708, June 21, 1969]

§151.15 Federal-aid Airport Program:
Policy affecting runway or taxiway
remarking.

No project for developing or improv-
ing an airport may be approved for the
Program unless it provides for runway
or taxiway remarking if the present
marking is obliterated by construction,
alteration or repair work included in a
FAAP project or by the required rout-
ing of construction equipment used
therein.

[Amdt. 151-17, 31 FR 16524, Dec. 28, 1966]

Subpart B—Rules and Procedures
for Airport Development Projects

AUTHORITY: 49 U.S.C. 106(g), 40113, 47151,
47153.

SOURCE: Docket No. 1329, 27 FR 12351, Dec.
13, 1962, unless otherwise noted.

§151.21 Procedures: Application; gen-
eral information.

(a) An eligible sponsor that desires to
obtain Federal aid for eligible airport
development must submit to the Area
Manager of the area in which the spon-
sor is located (hereinafter in this part
referred to as the ‘‘Area Manager’’), a
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request on FAA Form 5100-3, accom-
panied by—

(1) The sponsor’s written statement
as to whether the proposed project in-
volves the displacement and relocation
of persons residing on land physically
acquired or to be acquired for the
project development; and

(2) The sponsor’s written assurance,
if the project involves displacement
and relocation of such persons, that
adequate replacement housing will be
available or provided for (built, if nec-
essary), without regard to their race,
color, religion, sex, or national origin,
before the execution of a grant agree-
ment for the project.

(b) A proposed project is selected for
inclusion in a program only if the spon-
sor has submitted a written assurance
when required by paragraph (a)(2) of
this section, or if the Administrator
has determined that the project does
not involve the displacement and relo-
cation of persons residing on land to be
physically acquired or to be acquired
for the project development. If the Ad-
ministrator selects a proposed project
for inclusion in a program, a tentative
allocation of funds is made for it and
the sponsor is notified of the alloca-
tion. The tentative allocation may be
withdrawn if the sponsor fails to sub-
mit an acceptable project application
as provided in paragraph (c) of this sec-
tion or fails to proceed diligently with
the project, or if adequate replacement
housing is not available or provided for
in accordance with a written assurance
when required by paragraph (a)(2) of
this section.

(c) As soon as practicable after re-
ceiving notice of the tentative alloca-
tion, the sponsor must submit a project
application on FAA Form 1624 to the
Area Manager, without changing the
language of the form, unless the
change is approved in advance by the
Administrator. In the case of a joint
project, each sponsor executes only
those provisions of the project applica-
tion that apply to it. A sponsor who
has executed a grant agreement for a
project for the development of an air-
port under the Program, may, in the
Administrator’s discretion, submit ad-
ditional project applications on FAA

§151.24

Form 1624 for further development of
that airport.

(49 U.S.C. 1120, 1655(c); sec. 6(c), Dept. of
Transportation Act; sec. 1.4(b)(1) of the regu-
lations of the Office of the Secretary of
Transportation; Federal Airport Act, as
amended)

[Doc. No. 1329, 27 FR 12351, Dec. 13, 1962, as
amended by Amdt. 151-11, 31 FR 6686, May 5,
1966; Amdt. 151-32, 34 FR 9617, June 19, 1969;
Amdt. 151-39, 35 FR 5536, Apr. 3, 1970]

§151.23 Procedures: Application; fund-
ing information.

Each sponsor must state in its appli-
cation that it has on hand, or show
that it can obtain as needed, funds to
pay all estimated costs of the proposed
project that are not borne by the
United States or by another sponsor. If
any of the funds are to be furnished to
a sponsor, or used to pay project costs
on behalf of a sponsor, by a State agen-
cy or any other public agency that is
not a sponsor of the project, that agen-
cy may, instead of the sponsor, submit
evidence that the funds will be pro-
vided if the project is approved.

[Doc. No. 1329, 27 FR 12351, Dec. 13, 1962, as
amended by Amdt. 151-34, 34 FR 12883, Aug. 8,
1969]

§151.24 Procedures: Application; infor-
mation on estimated project costs.

(a) If any part of the estimated
project costs consists of the value of
donated land, labor, materials, or
equipment, or of the value of a prop-
erty interest in land acquired at a cost
that (as represented by the sponsor) is
not the actual cost or the amount of an
award in eminent domain proceedings,
the sponsor must so state in the appli-
cation, indicating the nature of the do-
nation or other transaction and the
value it places on it.

(b) If, after the grant agreement is
executed and before the final payment
of the allowable project costs is made
under §151.63, it appears that the spon-
sor inadvertently or unknowingly
failed to comply with paragraph (a) of
this section as to any item, the Admin-
istrator—

(1) Makes or obtains an appraisal of
the item, and if the appraised value is
less than the value placed on the item
in the project application, notifies the
sponsor that it may, within a stated
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time, ask in writing for reconsider-
ation of the appraisal and submit
statements of pertinent facts and opin-
ion; and

(2) Adjusts the U.S. share of the
project costs to reflect any decrease in
value of the item below that stated in
the project application.

[Amdt. 151-34, 34 FR 12883, Aug. 8, 1969]

§151.25 Procedures: Application; infor-
mation as to property interests.

(a) Each sponsor must state in its ap-
plication all of the property interests
that he holds in the lands to be devel-
oped or used as part of, or in connec-
tion with, the airport as it will be when
the project is completed. Each project
application contains a covenant on the
part of the sponsor to acquire, before
starting construction work, or within a
reasonable time if not needed for the
construction, property interests satis-
factory to the Administrator in all the
lands in which it does not hold those
property interests at the time it sub-
mits the application. In the case of a
joint project, any one or more of the
sponsors may hold or acquire the nec-
essary property interests. In such a
case, each sponsor may show on its ap-
plication only those property interests
that it holds or is to acquire.

(b) Each sponsor of a project must
send with its application a property
map (designated as Exhibit A) or incor-
porate such a map by reference to one
in a previous application that was ap-
proved. The sponsor must clearly iden-
tify on the map all property interests
required in paragraph (a) of this sec-
tion, showing prior and proposed acqui-
sitions for which United States aid is
requested under the project.

(c) For the purposes of paragraphs (a)
and (b) of this section, the property in-
terest that the sponsor must have or
agree to obtain, is—

(1) Title free and clear of any rever-
sionary interest, lien, easement, lease,
or other encumbrance that, in the
opinion of the Administrator, would
create an undue risk that it might de-
prive the sponsor of possession or con-
trol, interfere with its use for public
airport purposes, or make it impossible
for the sponsor to carry out the agree-
ments and covenants in the applica-
tion;
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(2) A lease of not less than 20 years
granted to the sponsor by another pub-
lic agency that has title as described in
paragraph (c)(1) of this section, on
terms that the Administrator considers
satisfactory; or

(3) In the case of an offsite area an
agreement, easement, leasehold, or
other right or property interest that,
in the Administrator’s opinion, pro-
vides reasonable assurance that the
sponsor will not be deprived of its right
to use the land for the intended pur-
pose during the period necessary to
meet the requirements of the grant
agreement.

(d) For the purposes of this section,
the word ‘‘land” includes landing
areas, building areas, runway clear
zones, clearways and approach zones,
and areas required for offsite construc-
tion, entrance roads, drainage, protec-
tion of approaches, installation of air
navigation facilities, or other airport
purposes.

§151.26 Procedures: Applications;
compatible land use information;
consideration of local community
interest; relocation of displaced
persons.

(a) Each sponsor must state in its ap-
plication the action that it has taken
to restrict the use of land adjacent to
or in the immediate vicinity of the air-
port to activities and purposes compat-
ible with normal airport operations in-
cluding landing and take-off of air-
craft. The sponsor’s statement must in-
clude information on—

(1) Any property interests (such as
airspace easements or title to airspace)
acquired by the sponsor to assure com-
patible land use, or to protect or con-
trol aerial approaches;

(2) Any zoning laws enacted or in
force restricting the use of land adja-
cent to or in the vicinity of the airport,
or assuring protection or control of
aerial approaches, whether or not en-
acted by the sponsor; and

(3) Any action taken by the sponsor
to induce the appropriate government
authority to enact zoning laws re-
stricting the use of land adjacent to or
in the vicinity of the airport, or assur-
ing protection or control of aerial ap-
proaches, when the sponsor lacks the
power to zone the land.
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(b) Each sponsor must submit with
his application—

(1) A written statement—

(i) Specifying what consideration has
been given to the interest of all com-
munities in or near which the project
is located; and

(ii) Containing the substance of any
objection to, or approval of, the pro-
posed project made known to the spon-
sor by any local individual, group or
community; and

(2) A written statement showing that
adequate replacement housing that is
open to all persons, regardless of race,
color, religion, sex, or national origin,
is available and has been offered on the
same nondiscriminatory basis to per-
sons who have resided on land phys-
ically acquired or to be acquired for
the project development and who will
be displaced thereby.

[Amdt. 1561-8, 30 FR 8039, June 23, 1965, as
amended by Amdt. 1561-17, 31 FR 16524, Dec.
28, 1966; Amdt. 151-39, 35 FR 5537, Apr. 3, 1970]

§151.27 Procedures: Application,
plans, specifications, and apprais-
als.

(a) Except as provided in paragraph
(b) of this section, each sponsor shall
incorporate by reference in its project
application the final plans and speci-
fications, describing the items of air-
port development for which it requests
United States aid. It must submit the
plans and specifications with the appli-
cation unless they were previously sub-
mitted or are submitted with that of
another sponsor of the project.

(b) In special cases, the Adminis-
trator authorizes the postponement of
the submission of final plans and speci-
fications until a later date to be speci-
fied in the grant agreement, if the
sponsor has submitted—

(1) An airport layout plan approved
by the Administrator; and

(2) Preliminary plans and specifica-
tions in enough detail to identify all
items of development included in the
project, and prepared so as to provide
for accomplishing the project in ac-
cordance with the master plan layout,
the rules in subparts B and C and appli-
cable local laws and regulations.

(c) If the project involves acquiring a
property interest in land by donation,
or at a cost that (as represented by the

§151.29

sponsor) is not the actual cost or the
amount of an award in eminent domain
proceedings, the Administrator, before
passing on the eligibility of the project
makes or obtains an appraisal of the
interest. If the appraised value is less
than the value placed on the interest
by the sponsor (§151.23), the Adminis-
trator notifies the sponsor that he may
within a stated time, ask in writing for
reconsideration of the appraisal and
submit statements of pertinent facts
and opinion.

[Doc. No. 1329, 27 FR 12351, Dec. 13, 1962 as
amended by Amdt. 151-8, 30 FR 8039, June 23,
1965; Amdt. 151-17, 31 FR 16524, Dec. 28, 1966]

§151.29 Procedures: Offer,
ment, and acceptance.

amend-

(a) Upon approving a project, the Ad-
ministrator makes an offer to the spon-
sor to pay the United States share of
the allowable project costs. The offer
states a definite amount as the max-
imum obligation of the United States,
and is subject to change or withdrawal
by the Administrator, in his discretion,
at any time before it is accepted.

(b) If, before the sponsor accepts the
offer, it is determined that the max-
imum obligation of the United States
stated in the offer is not enough to pay
the United States share of the allow-
able project costs, the sponsor may re-
quest an increase in the amount in the
offer, through the Area Manager.

(c) An official of the sponsor must ac-
cept the offer for the sponsor within
the time prescribed in the offer, and in
the required number of counterparts,
by signing it in the space provided. The
signing official must have been author-
ized to sign the acceptance by a resolu-
tion or ordinance adopted by the spon-
sor’s governing body. The resolution or
ordinance must, as appropriate under
the local law—

(1) Set forth the terms of the offer at
length; or

(2) Have a copy of the offer attached
to the resolution or ordinance and in-
corporated into it by reference.

The sponsor must attach a certified
copy of the resolution to each executed
copy of an accepted offer or grant
agreement that it is required to send to
the Area Manager.
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§151.31 Procedures: Grant agreement.

(a) An offer by the Administrator,
and acceptance by the sponsor, as set
forth in §151.29, constitute a grant
agreement between the sponsor and the
United States. Except as provided in
§151.41(c)(3), the United States does not
pay, and is not obligated to pay, any
part of the project costs that have been
or may be incurred, before the grant
agreement is executed.

(b) The Administrator and the spon-
sor may agree to a change in a grant
agreement if—

(1) The change does not increase the
maximum obligation of the TUnited
States under the grant agreement by
more than 10 percent;

(2) The change provides only for air-
port development that meets the re-
quirements of subparts B and C; and

(3) The change does not prejudice the
interests of the United States.

(c) When a change is agreed to, the
Administrator issues a supplemental
agreement incorporating the change.
The sponsor must accept the supple-
mental agreement in the manner pro-
vided in §151.29(c).

[Doc. No. 1329, 27 FR 12351, Dec. 13, 1962, as
amended by Amdt. 151-8, 30 FR 8040, June 23,
1965]

§151.33 Cosponsorship and agency.

(a) Any two or more public agencies
that desire to participate either in ac-
complishing development under a
project or in maintaining or operating
the airport, may cosponsor it if they
meet the requirements of subparts B
and C, including—

(1) The eligibility requirements of
§151.37; and

(2) The submission of a single project
application, executed by each sponsor,
clearly stating the certifications, rep-
resentations, warranties, and obliga-
tions made or assumed by each, or a
separate application by each that does
not meet all the requirements of sub-
parts B and C if in the Administrator’s
opinion, the applications collectively
meet the requirements of subparts B
and C as applied to a project with a sin-
gle sponsor.

(b) A public agency that desires to
participate in a project only by con-
tributing funds to a sponsor need not
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become a sponsor or an agent of the
sponsor, as provided in this section.
However, any funds that it contributes
are considered as funds of the sponsor
for the purposes of the Federal Airport
Act and this part.

(c) If the sponsors of a joint project
are not each willing to assume, jointly
and severally, the obligations that sub-
parts B and C requires a sponsor to as-
sume, they must send a true copy of an
agreement between them, satisfactory
to the Administrator, to be incor-
porated into the grant agreement.
Each agreement must state—

(1) The responsibilities of each spon-
sor to the others with respect to ac-
complishing the proposed development
and operating and maintaining the air-
port;

(2) The obligations that each will as-
sume to the United States; and

(3) The name of the sponsor or spon-
sors who will accept, receipt for, and
disburse grant payments.

If an offer is made to the sponsors of a
joint project, as provided in §151.29, it
contains a specific condition that it is
made in accordance with the agree-
ment between the sponsors (and the
agreement is incorporated therein by
reference) and that, by accepting the
offer, each sponsor assumes only its re-
spective obligations as set forth in the
agreement.

(d) A public agency may, if it is au-
thorized by local law, act as agent of
the public agency that is to own and
operate the airport, with or without
participating financially and without
becoming a sponsor. The terms and
conditions of the agency and the
agent’s authority to act for the sponsor
must be set forth in an agency agree-
ment that is satisfactory to the Ad-
ministrator. The sponsor must submit
a true copy of the agreement with the
project application. Such an agent may
accept, on behalf of the sponsor, an
offer made under §151.29, only if that
acceptance has been specifically and le-
gally authorized by the sponsor’s gov-
erning body and the authority is spe-
cifically set forth in the agency agree-
ment.

(e) When the cosponsors of an airport
are not located in the same area, they
must submit a joint request to the
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Area Manager of the area in which the
airport development will be located.

[Doc. No. 1329, 27 FR 12351, Dec. 13, 1962, as
amended by Amdt. 151-8, 30 FR 8040, June 23,
1965; Amdt. 151-11, 31 FR 6686, May 5, 1966]

§151.35 Airport development and fa-
cilities to which subparts B and C
apply.

(a) Subparts B and C applies to the
following kinds of airport development:

(1) Any work involved in con-
structing, improving, or repairing a
public airport or part thereof, includ-
ing the constructing, altering, or re-
pairing of only those buildings or parts
thereof that are intended to house fa-
cilities or activities directly related to
the safety of persons at the airport.

(2) Removing, lowering, relocating,
marking, and lighting of airport haz-
ards as defined in §151.39(b).

(3) Acquiring land or an interest
therein, or any easement through or
other interest in air space, that is nec-
essary to allow any work covered by
paragraph (a)(1) or (2) of this section,
or to remove or mitigate, or prevent or
limit the establishment of, airport haz-
ards as defined in §151.39(b).

It does not apply to the constructing,

altering, or repair of airport hangars or

public parking facilities for passenger
automobiles.

(b) The airport facilities to which
subparts B and C applies are those
structures, runways, or other items, on
or at an airport, that are—

(1) Used or intended to be used, in
connection with the landing, takeoff,
or maneuvering of aircraft, or for or in
connection with operating and main-
taining the airport itself; or

(2) Required to be located at the air-
port for use by the users of its aero-
nautical facilities or by airport opera-
tors, concessionaires, and other users
of the airport in connection with pro-
viding services or commodities to the
users of those aeronautical facilities.

(c) For the purposes of subparts B
and C, ‘“‘public airport’” means an air-
port used for public purposes, under the
control of a public agency named in
§151.37(a), with a publicly owned land-
ing area.

[Doc. No. 1329, 27 FR 12351, Dec. 13, 1962, as

amended by Amdt. 151-8, 30 FR 8040, June 23,
1965]

§151.39

§151.37 Sponsor eligibility.

To be eligible to apply for an indi-
vidual or joint project for development
with respect to a particular airport a
sponsor must—

(a) Be a public agency, which in-
cludes for the purposes of this part
only, a State, the District of Columbia,
Puerto Rico, the Virgin Islands, Guam
or an agency of any of them; a munici-
pality or other political subdivision; a
tax-supported organization; or the
United States or an agency thereof;

(b) Be legally, financially, and other-
wise able to—

(1) Make the certifications, represen-
tations, and warranties in the applica-
tion form prescribed in §151.67(a);

(2) Make, keep, and perform the as-
surances, agreements, and covenants in
that form; and

(3) Meet the other applicable require-
ments of the Federal Airport Act and
subparts B and C;

(c) Have, or be able to obtain, enough
funds to meet the requirements of
§151.23; and

(d) Have, or be able to obtain, prop-
erty interests that meet the require-
ments of §151.25(a).

For the purpose of paragraph (a) of this
section, the United States, or an agen-
cy thereof, is not eligible for a project
under subparts B and C, unless the
project—

(1) Is located in Puerto Rico, the Vir-
gin Islands, or Guam;

(2) Is in or is in close proximity to a
national park, a national recreation
area, or a national monument; or

(3) Is in a national forest or a special
reservation for United States purposes.

[Doc. No. 1329, 27 FR 12351, Dec. 13, 1962, as
amended by Amdt. 151-8, 30 FR 8040, June 23,
1965]

§151.39 Project eligibility.

(a) A project for construction or land
acquisition may not be approved under
subparts B and C unless—

(1) It is an item of airport develop-
ment described in §151.35(a);

(2) The airport development is within
the scope of the current National Air-
port Plan;
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(3) The airport development is, in the
opinion of the Administrator, reason-
ably necessary to provide a needed
civil airport facility;

(4) The Administrator is satisfied
that the project is reasonably con-
sistent with existing plans of public
agencies for the development of the
area in which the airport is located and
will contribute to the accomplishment
of the purposes of the Federal-aid Air-
port Program;

(6) The Administrator is satisfied,
after considering the pertinent infor-
mation including the sponsor’s state-
ments required by §151.26(b), that—

(i) Fair consideration has been given
to the interest of all communities in or
near which the project is located; and

(ii) Adequate replacement housing
that is open to all persons, regardless
of race, color, religion, sex, or national
origin, is available and has been offered
on the same nondiscriminatory basis to
persons who have resided on land phys-
ically acquired or to be acquired for
the project development and have been
or will be displaced thereby;

(6) The project provides for installing
such of the landing aids specified in
section 10(d) of the Federal Airport Act
(49 U.S.C. 1109(d)) as the Administrator
considers are needed for the safe and
efficient use of the airport by aircraft,
based on the category of the airport
and the type and volume of its traffic.

(b) Only the following kinds of air-
port development described in
§151.35(a) are eligible to be included in
a project under subparts B and C:

(1) Preparing all or part of an airport
site, including clearing, grubbing fill-
ing and grading.

(2) Dredging of seaplane anchorages
and channels.

(3) Drainage work, on or off the air-
port or airport site.

(4) Constructing, altering, or repair-
ing airport buildings or parts thereof
to the extent that it is covered by
§151.35(a).

(5) Constructing, altering, or repair-
ing runways, taxiways, and aprons, in-
cluding—

(i) Bituminous resurfacing of pave-
ments with a minimum of 100 pounds of
plant-mixed material for each square
yvard;
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(ii) Applying bituminous surface
treatment on a pavement (in accord-
ance with FAA Specification P-609),
the existing surface of which consists
of that kind of surface treatment; and

(iii) Resealing a runway that has
been substantially extended or par-
tially reconstructed, if that resealing
is necessary for the uniform color and
appearance of the runway.

(6) Fencing, erosion control, seeding
and sodding of an airport or airport
site.

(7) Installing, altering, or repairing
airport markers and runway, taxiway
and apron lighting facilities and equip-
ment.

(8) Constructing, altering, or repair-
ing entrance roads and airport service
roads.

(9) Constructing, installing, or con-
necting utilities, either on or off the
airport or airport site.

(10) Removing, lowering, relocating
marking, or lighting any airport haz-
ard.

(11) Clearing, grading, and filling to
allow the installing of landing aids.

(12) Relocating structures, roads, and
utilities necessary to allow eligible air-
port development.

(13) Acquiring land or an interest
therein, or any easement through or
other interest in airspace, when nec-
essary to—

(i) Allow other airport development
to be made, whether or not a part of
the Federal-aid Airport Program;

(ii) Prevent or limit the establish-
ment of airport hazards;

(iii) Allow the removal, lowering, re-
location, marking, and lighting of ex-
isting airport hazards;

(iv) Allow the installing of landing
aids; or

(v) Allow the proper use, operation,
maintenance, and management of the
airport as a public facility.

(14) Any other airport development
described in §151.35(a) that is specifi-
cally approved by the Administrator.

For the purposes of paragraph (b)(10) of
this section, an airport hazard is any
structure or object of natural growth
located on or in the vicinity of a public
airport, or any use of land in the vicin-
ity of the airport, that obstructs the
airspace needed for the landing or
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takeoff of aircraft or is otherwise haz-
ardous to the landing or takeoff of air-
craft. For the purposes of paragraph
(b)(13) of this section, land acquisition
includes the acquiring of land that is
already developed as a private airport
and the structures, fixtures, and im-
provements that are a part of realty
(other than hangars, other ineligible
structures and parts thereof, fixtures,
and improvements).

(c) A project for acquiring land that
has been or will be donated to the spon-
sor is not eligible for inclusion in the
Federal-aid Airport Program, unless
the project also includes other items of
airport development that would require
a sponsor’s contribution equal to or
more than the United States share of
the value of the donated land as ap-
praised by the Administrator.

[Doc. No. 1329, 27 FR 12351, Dec. 13, 1962, as
amended by Amdt. 1561-8, 30 FR 8040, June 23,
1965; Amdt. 151-17, 31 FR 16524, Dec. 28, 1966;
Amdt. 151-37, 35 FR 5112, Mar. 26, 1970; Amdt.
151-39, 35 FR 5537, Apr. 3, 1970]

§151.41 Project costs.

(a) For the purposes of subparts B
and C, project costs consist of any
costs involved in accomplishing a
project, including those of—

(1) Making field surveys;

(2) Preparing plans and specifica-
tions;

(3) Accomplishing or procuring the
accomplishing of the work;

(4) Supervising and inspecting con-
struction work;

(5) Acquiring land, or an interest
therein, or any casement through or
other interest in airspace; and

(6) Administrative and other inci-
dental costs incurred specifically in
connection with accomplishing a
project, and that would not have other-
wise been incurred.

(b) The costs described in paragraph
(a) of this section, including the value
of land, labor, materials, and equip-
ment donated or loaned to the sponsor
and appropriated to the project by the
sponsor, are eligible for consideration
as to their allowability, except for—

(1) That part of the cost of rehabilita-
tion or repair for which funds have
been appropriated under section 17 of
the Federal Airport Act (49 U.S.C.
1116);

§151.41

(2) That part of the cost of acquiring
an existing private airport that rep-
resents the cost of acquiring passenger
automobile parking facilities, build-
ings to be used as hangars, living quar-
ters, or for nonairport purposes, at the
airport, and those buildings or parts of
buildings the construction of which is
not airport development within the
meaning of §151.35(a);

(3) The cost of materials and supplies
owned by the sponsor or furnished from
a source of supply owned by the spon-
sor if—

(i) Those materials and supplies were
used for airport development before the
grant agreement was executed; or

(i1) The cost is not supported by prop-
er evidence of quantity and value;

(4) The cost of nonexpendable ma-
chinery, tools, or equipment owned by
the sponsor and used under a project by
the sponsors force account, except to
the extent of the fair rental value of
that machinery, tools, or equipment
for the period it is used on the project;

(5) The costs of general area, urban,
or statewide planning of airports, as
distinguished from planning a specific
project;

(6) The value of any land, including
improvements, donated to the sponsor
by another public agency; and

(7) Any costs incurred in connection
with raising funds by the sponsor, in-
cluding interest and premium charges
and administrative expenses involved
in conducting bond elections and in the
sale of bonds.

(c) To be an allowable project cost,
for the purposes of computing the
amount of a grant, an item that is paid
or incurred must, in the opinion of the
Administrator—

(1) Have been necessary to accom-
plish airport development in con-
formity with the approved plans and
specifications for an approved project
and with the terms of the grant agree-
ment for the project;

(2) Be reasonable in amount (or be
subject to partial disallowance under
section 13(a)(3) of the Federal Airport
Act (49 U.S.C. 1112(a)(3));

(3) Have been incurred after the date
the grant agreement was executed, ex-
cept that costs of land acquisition,
field surveys, planning, preparing plans
and specifications, and administrative
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and incidental costs, may be allowed
even though they were incurred before
that date, if they were incurred after
May 13, 1946; and

(4) Be supported by satisfactory evi-
dence.

[Doc. No. 1329, 27 FR 12351, Dec. 13, 1962, as
amended by Amdt. 151-8, 30 FR 8040, June 23,
1965; Amdt. 151-14, 31 FR 11747, Sept. 8, 1966]

§151.43 United States share of project
costs.

(a) The United States share of the al-
lowable costs of a project is stated in
the grant agreement for the project, to
be paid from appropriations made
under the Federal Airport Act.

(b) Except as provided in paragraphs
(c) and (d) of this section and in sub-
part C of this part, the United States
share of the costs of an approved
project for airport development (re-
gardless of its size or location) is 50
percent of the allowable costs of the
project.

(c) The U.S. share of the costs of an
approved project for airport develop-
ment in a State in which the unappro-
priated and unreserved public lands
and nontaxable Indian lands (indi-
vidual and tribal) is more than 5 per-
cent of its total land, is the percentage
set forth in the following table:

State Percent
Alaska ......... e ——— 62.50
Arizona ....... e ————— 60.80
California ....... 53.72
Colorado ..... 52.98
Idaho ........... 55.80
Montana ...... e ——— 52.99
Nevada ........ 62.50
New Mexico . 56.14
Oregon ........ e ———— 55.64
South Dakota e ———— 52.53
Utah ..o 60.65
Washington e ————— 51.53
Wyoming ..... 56.33

(d) The United States share of the
costs of an approved project, rep-
resenting the costs of any of the fol-
lowing, is 75 percent:

(1) The costs of installing high inten-
sity runway edge lighting on a des-
ignated instrument landing runway or
other runway with an approved
straight-in approach procedure.

(2) The costs of installing in-runway
lighting (touchdown zone lighting sys-
tem, and centerline lighting system).
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(3) The costs of installing runway dis-
tance markers.

(4) The costs of acquiring land, or a
suitable property interest in land or in
or over water, needed for installing op-
erating, and maintaining an ALS (as
described in §151.13).

(6) The costs of any project in the
Virgin Islands.

[Doc. No. 1329, 27 FR 12351, Dec. 13, 1962 as
amended by Amdt. 1561-17, 31 FR 16524, Dec.
28, 1966; Amdt. 151-20, 32 FR 17471; Dec. 6,
1967; Amdt. 151-35, 34 FR 13699, Aug. 27, 1969;
Amadt. 151-36, 34 FR 19501 Dec. 10, 1969]

§151.45 Performance of construction
work: General requirements.

(a) All construction work under a
project must be performed under con-
tract, except in a case where the Ad-
ministrator determines that the
project, or a part of it, can be more ef-
fectively and economically accom-
plished on a force account basis by the
sponsor or by another public agency
acting for or as agent of the sponsor.

(b) Each contract under a project
must meet the requirements of local
law.

(c) No sponsor may issue any change
order under any of its construction
contracts or enter into a supplemental
agreement unless three copies of that
order or agreement have been sent to
and approved by the Area Manager.
§§151.47 and 151.49 apply to supple-
mental agreements as well as to origi-
nal contracts.

(d) This section and §§151.47 through
151.49 do not apply to contracts with
the owners of airport hazards, (as de-
scribed in §151.39(b)), buildings, pipe
lines, power lines, or other structures
or facilities, for installing, extending,
changing, removing, or relocating that
structure or facility. However, the
sponsor must obtain the approval of
the Area Manager before entering into
such a contract.

(e) No sponsor may allow a con-
tractor or subcontractor to begin work
under a project until—

(1) The sponsor has furnished three
conformed copies of the contract to the
Area Manager; and

(2) The Area Manager agrees to the
issuance of a notice to proceed with the
work to the contractor. However, the
Area Manager does not agree to the
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issuance of such a notice unless he is
satisfied that adequate replacement
housing is available and has been of-
fered to affected persons, as required
for project eligibility by §151.39(a)(5).

(f) Except when the Area Manager de-
termines that the sponsor has pre-
viously demonstrated satisfactory en-
gineering and construction supervision
and inspection, no sponsor may allow a
contractor or subcontractor to begin
work, nor may the sponsor begin force
account work, until the sponsor has
notified the Area Manager in writing
that engineering and construction su-
pervision and inspection have been ar-
ranged to insure that construction will
conform to FAA approved plans and
specifications, and that the sponsor has
caused a review to be made of the
qualifications of personnel who will be
performing such supervision and in-
spection and is satisfied that they are
qualified to do so.

[Doc. No. 1329, 27 FR 12351, Dec. 13, 1962, as
amended by Amdt. 151-31, 34 FR 4885, Mar. 6,
1969; Amdt. 151-39, 35 FR 5537, Apr. 3, 1970]

§151.47 Performance of construction
work: Letting of contracts.

(a) Advertising required; exceptions.
Unless the Administrator approves an-
other method for use on a particular
airport development project, each con-
tract for construction work on a
project in the amount of more than
$2,000 must be awarded on the basis of
public advertising and open competi-
tive bidding under the local law appli-
cable to the letting of public contracts.
Any oral or written agreement or un-
derstanding between a sponsor and an-
other public agency that is not a spon-
sor of the project, under which that
public agency undertakes construction
work for or as agent of the sponsor, is
not considered to be a construction
contract for the purposes of this sec-
tion, or §§151.45, 151.49, and 151.51.

(b) Advertisement; conditions and con-
tents. There may be no advertisement
for bids on, or negotiation of, a con-
struction contract until the Adminis-
trator has approved the plans and spec-
ifications. The advertisement shall in-
form the bidders of the contract and re-
porting provisions required by §151.54.
Unless the estimated contract price or
construction cost is $2,000 or less, there

§151.47

may be no advertisement for bids or
negotiation until the Administrator
has given the sponsor a copy of a deci-
sion of the Secretary of Labor estab-
lishing the minimum wage rates for
skilled and unskilled labor under the
proposed contract. In each case, a copy
of the wage determination decision
must be set forth in the initial invita-
tion for bids or proposed contract or in-
corporated therein by reference to a
copy set forth in the advertised or ne-
gotiated specifications.

(c) Procedure for the Secretary of La-
bor’s wage determinations. At least 60
days before the intended date of adver-
tising or negotiating under paragraph
(b) of this section, the sponsor shall
send to the Area Manager, completed
Department of Labor Form DB-11, with
only the classifications needed in the
performance of the work checked. Gen-
eral entries (such as ‘‘entire schedule”
or ‘‘all applicable classifications’’) may
not be used. Additional necessary clas-
sifications not on the form may be
typed in the blank spaces or on an at-
tached separate list. A classification
that can be fitted into classifications
on the form, or a classification that is
not generally recognized in the area or
in the industry, may not be used. Ex-
cept in areas where the wage patterns
are clearly established, the Form must
be accompanied by any available perti-
nent wage payment or locally pre-
vailing fringe benefit information.

(d) Use and effectiveness of the Sec-
retary of Labor’s wage determinations. (1)
Wage determinations are effective only
for 120 days from the date of the deter-
minations. If it appears that a deter-
mination may expire between bid open-
ing and award, the sponsor shall so ad-
vise the FAA as soon as possible. If he
wishes a new request for wage deter-
mination to be made and if any perti-
nent circumstances have changed, he
shall submit a new Form DB-11 and ac-
companying information. If he claims
that the determination expires before
award and after bid opening due to un-
avoidable circumstances, he shall sub-
mit proof of the facts which he claims
support a finding to that effect.

(2) The Secretary of Labor may mod-
ify any wage determination before the
award of the contract or contracts for
which it was sought. If the proposed
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contract is awarded on the basis of
public advertisement and open com-
petitive bidding, any modification that
the FAA receives less than 10 days be-
fore the opening of bids is not effective,
unless the Administrator finds that
there is reasonable time to notify bid-
ders. A modification may not continue
in effect beyond the effective period of
the wage determination to which it re-
lates. The Administrator sends any
modification to the sponsor as soon as
possible. If the modification is effec-
tive, it must be incorporated in the in-
vitation for bids, by issuing an adden-
dum to the specifications or otherwise.

(e) Requirements for awarding construc-
tion contracts. A sponsor may not award
a construction contract without the
written concurrence of the Adminis-
trator (through the Area Manager)
that the contract prices are reasonable
and that the contract conforms to the
sponsor’s grant agreement with the
United States. A sponsor that awards
contracts on the basis of public adver-
tising and open competitive bidding,
shall, after the bids are opened, send a
tabulation of the bids and its rec-
ommendations for award to the Area
Manager. The allowable project costs
of the work, on which the Federal par-
ticipation is computed, may not be
more than the bid of the lowest respon-
sible bidder. The sponsor may not ac-
cept a bid by a contractor whose name
appears on the current list of ineligible
contractors published by the Comp-
troller General of the United States
under §5.6(b) of Title 29 of the regula-
tions of the Secretary of Labor (29 CFR
part 5), or a bid by any firm, corpora-
tion, partnership, or association in
which that contractor has a substan-
tial interest.

(f) Secretary of Labor’s interpretations
apply. Where applicable by their terms,
the regulations of the Secretary of
Labor (29 CFR 5.20-5.32) interpreting
the fringe benefit provisions of the
Davis-Bacon Act apply to this section.

[Amdt. 151-6, 29 FR 18001, Dec. 18, 1964]

§151.49 Performance of construction
work: Contract requirements.

(a) Contract provisions. In addition to
any other provisions necessary to en-
sure completion of the work in accord-
ance with the grant agreement, each
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sponsor entering into a construction
contract for an airport development
project shall insert in the contract the
provisions required by the Secretary of
Labor, as set forth in appendix H of
this part. The Director, Airports Serv-
ice, may amend any provision in appen-
dix H from time to time to accord with
rule-making action of the Secretary of
Labor. The provisions in the following
paragraphs also must be inserted in the
contract:

(1) Federal Aid to Airport Program
Project. The work in this contract is in-
cluded in Federal-aid Airport Project
No. , which is being undertaken and
accomplished by the [insert sponsor’s
name] in accordance with the terms
and conditions of a grant agreement
between the [insert sponsor’s name]
and the United States, under the Fed-
eral Airport Act (49 U.S.C. 1101) and
part 151 of the Federal Aviation Regu-
lations (14 CFR part 151), pursuant to
which the United States has agreed to
pay a certain percentage of the costs of
the project that are determined to be
allowable project costs under that Act.
The United States is not a party to this
contract and no reference in this con-
tract to the FAA or any representative
thereof, or to any rights granted to the
FAA or any representative thereof, or
the United States, by the contract,
makes the United States a party to
this contract.

(2) Consent to assignment. The con-
tractor shall obtain the prior written
consent of the [insert sponsor’s name]
to any proposed assignment of any in-
terest in or part of this contract.

(3) Convict labor. No convict labor
may be employed under this contract.

(4) Veterans’ preference. In the em-
ployment of labor (except in executive,
administrative, and supervisory posi-
tions), preference shall be given to
qualified individuals who have served
in the military service of the United
States (as defined in section 101(1) of
the Soldiers’ and Sailors’ Civil Relief
Act of 1940) and have been honorably
discharged from that service, except
that preference may be given only
where that labor is available locally
and is qualified to perform the work to
which the employment relates.
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(5) Withholding: Sponsor from con-
tractor. Whether or not payments or ad-
vances to the [insert sponsor’s name]
are withheld or suspended by the FAA,
the [insert sponsor’s name] may with-
hold or cause to be withheld from the
contractor so much of the accrued pay-
ments or advances as may be consid-
ered necessary to pay laborers and me-
chanics employed by the contractor or
any subcontractor on the work the full
amount of wages required by this con-
tract.

(6) Nonmpayment of wages. If the con-
tractor or subcontractor fails to pay
any laborer or mechanic employed or
working on the site of the work any of
the wages required by this contract the
[insert sponsor’s name] may, after
written notice to the contractor, take
such action as may be necessary to
cause the suspension of any further
payment or advance of funds until the
violations cease.

(T) FAA inspection and review. The
contractor shall allow any authorized
representative of the FAA to inspect
and review any work or materials used
in the performance of this contract.

(8) Subcontracts. The contractor shall
insert in each of his subcontracts the
provisions contained in paragraphs [in-
sert designations of 6 paragraphs of
contract corresponding to paragraphs
D), 3), (4), (), (6) and (7) of this para-
graph], and also a clause requiring the
subcontractors to include these provi-
sions in any lower tier subcontracts
which they may enter into, together
with a clause requiring this insertion
in any further subcontracts that may
in turn be made.

(9) Contract termination. A breach of
paragraphs [insert designation of 3
paragraphs corresponding to para-
graphs (6), (7) and (8) of this paragraph]
may be grounds for termination of the
contract.

(b) Exemption of certain contracts. Ap-
pendix H to this part and paragraph
(a)(b) of this section do not apply to
prime contracts of $2,000 or less.

(c) Adjustment in liquidated damages. A
contractor or subcontractor who has
become liable for liquidated damages
under paragraph G of appendix H and
who claims that the amount adminis-
tratively determined as liquidated
damages under section 104(a) of the
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Contract Work Hours Standards Act is
incorrect or that he violated inadvert-
ently the Contract Work Hours Stand-
ards Act notwithstanding the exercise
of due care, may—

(1) If the amount determined is more
than $100, apply to the Administrator
for a recommendation to the Secretary
of Labor that an appropriate adjust-
ment be made or that he be relieved of
liability for such liquidated damages;
or

(2) If the amount determined is $100
or less, apply to the Administrator for
an appropriate adjustment in lig-
uidated damages or for release from li-
ability for the liquidated damages.

(d) Corrected wage determinations. The
Secretary of Labor corrects any wage
determination included in any contract
under this section whenever the wage
determination contains clerical errors.
A correction may be made at the Ad-
ministrator’s request or on the initia-
tive of the Secretary of Labor.

(e) Secretary of Labor’s interpretations
apply. Where applicable by their terms,
the regulations of the Secretary of
Labor (29 CFR 5.20-5.32) interpreting
the ‘“‘fringe benefit provisions’ of the
Davis-Bacon Act apply to the contract
provisions in appendix H, and to this
section.

[Amdt. 1561-6, 29 FR 18001, Dec. 18, 1964, as
amended by Amdt. 1561-7, 30 FR 7484, June 6,
1965]

§151.51 Performance of construction
work: Sponsor force account.

(a) Before undertaking any force ac-
count construction work, the sponsor
(or any public agency acting as agent
for the sponsor) must obtain the writ-
ten consent of the Administrator
through the Area Manager. In request-
ing that consent, the sponsor must sub-
mit—

(1) Adequate plans and specifications
showing the nature and extent of the
construction work to be performed
under that force account;

(2) A schedule of the proposed con-
struction and of the construction
equipment that will be available for
the project;
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(3) Assurance that adequate labor,
material, equipment, engineering per-
sonnel, as well as supervisory and in-
spection personnel as required by
§151.45(f), will be provided; and

(4) A detailed estimate of the cost of
the work, broken down for each class of
costs involved, such as labor, mate-
rials, rental of equipment, and other
pertinent items of cost.

(b) [Reserved]

[Doc. No. 1329, 27 FR 12351, Dec. 13, 1962, as
amended by Amdt. 1561-17, 31 FR 16525, Dec.
28, 1966; Amdt. 1561-31, 34 FR 4885, Mar. 6, 1969]

§151.53 Performance of construction
work: Labor requirements.

A sponsor who is required to include
in a construction contract the labor
provisions required by §151.49 shall re-
quire the contractor to comply with
those provisions and shall cooperate
with the FAA in effecting that compli-
ance. For this purpose the sponsor
shall—

(a) Keep, and preserve, for a three-
year period beginning on the date the
contract is completed, each affidavit
and payroll copy furnished by the con-
tractor, and make those affidavits and
copies available to the FAA, upon re-
quest, during that period;

(b) Have each of those affidavits and
payrolls examined by its resident engi-
neer (or any other of its employees or
agents who are qualified to make the
necessary determinations), as soon as
possible after receiving it, to the ex-
tent necessary to determine whether
the contractor is complying with the
labor provisions required by §151.49 and
particularly with respect to whether
the contractor’s employees are cor-
rectly classified;

(c) Have investigations made during
the performance of work under the con-
tract, to the extent necessary to deter-
mine whether the contractor is com-
plying with those labor provisions, par-
ticularly with respect to whether the
contractor’s employees are correctly
classified, including in the investiga-
tions, interviews with employees and
examinations of payroll information at
the work site by the sponsor’s resident
engineer (or any other of its employees
or agents who are qualified to make
the necessary determinations); and
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(d) Keep the Area Manager fully ad-
vised of all examinations and inves-
tigations made under this section, all
determinations made on the basis of
those examinations and investigations,
and all efforts made to obtain compli-
ance with the labor provisions of the
contract.

For the purposes of paragraph (c) of
this section, the sponsor shall give pri-
ority to complaints of alleged viola-
tions, and shall treat as confidential
any written or oral statements made
by any employee. The sponsor may not
disclose an employee’s statement to a
contractor without the employee’s con-
sent.

§151.54 Equal employment oppor-
tunity requirements: Before July 1,
1968.

In conformity with Executive Order
11246 of September 24, 1965 (30 FR 12319,
3 CFR, 1965 Supp., p. 167) the regula-
tions of the former President’s Com-
mittee on Equal Employment Oppor-
tunity, 41 CFR part 60-1 (28 FR 9812,
11305), as adopted ‘‘to the extent not in-
consistent with Executive Order 11246’
by the Secretary of Labor (‘‘Transfer of
Functions,” Oct. 19, 1965, 30 FR 13441),
are incorporated by reference into sub-
parts B and C of this part as set forth
below. They are referred to in this sec-
tion by section numbers of part 60-1 of
title 41.

(a) Equal employment opportunity re-
quirements. There are hereby incor-
porated by reference into subparts B
and C, as requirements, the provisions
of §60-1.3(b)(1). The FAA is primarily
responsible for the sponsor’s compli-
ance.

(b) Equal employment opportunity re-
quirements in construction contracts. The
sponsor shall cause the ‘‘equal oppor-
tunity clause” in §60-1.3(b)(1) to be in-
corporated into all prime contracts and
subcontracts as required by §60-1.3(c).

(c) Reporting requirements for contrac-
tors and subcontractors. The sponsor
shall cause the filing of compliance re-
ports by contractors and subcontrac-
tors as provided in §60-1.6(a) and the
furnishing of such other information as
may be required under that provision.

(d) Bidders’ reports. (1) The sponsor
shall include in his invitations for bids
or negotiations for contracts, and shall
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require his contractors to include in
their invitations for bids or negotia-
tions for subcontracts, the following
provisions based on §60-1.6(b)(1):

Each bidder, prospective contractor or pro-
posed subcontractor shall state as an initial
part of the bid or negotiations of the con-
tract whether he has participated in any pre-
vious contract or subcontract subject to the
equal opportunity clause and, if so, whether
he has filed with the Office of Federal Con-
tract Compliance in the United States De-
partment of Labor or the contracting or ad-
ministering agency all compliance reports
due under applicable instructions. In any
case in which a bidder or prospective con-
tractor or proposed subcontractor who has
participated in a previous contract or sub-
contract subject to the equal opportunity
clause has not filed a compliance report due
under applicable instructions, such bidder,
prospective contractor or proposed sub-
contractors shall submit a compliance report
prior to the award of the proposed contract
or subcontract. When a determination has
been made to award a contract to a specific
contractor, such contractor shall, prior to
award, furnish such other pertinent informa-
tion regarding his own employment policies
and practices as well as those of his proposed
subcontractors as the FAA, the sponsor, or
the Director of the Office of Federal Con-
tract compliance may require.

(2) The sponsor or his contractors
shall give express notice of the require-
ments of this paragraph (d) in all invi-
tations for bids or negotiations for con-
tracts.

(e) Enforcement. The FAA conducts
compliance reviews, handles com-
plaints and, where appropriate, con-
ducts hearings and imposes, or rec-
ommends to the Office of Federal Con-
tract Compliance, sanctions, as pro-
vided in subpart B—General Enforce-
ment; Complaint Procedure of part 60—
1.

(f) Exempted contracts. Except for sub-
contracts for the performance of con-
struction work at the site of construc-
tion, the requirements of this section
do not apply to subcontracts below the
second tier (§60-1.3(c)). The require-
ments of this section do not apply to
contracts and subcontracts exempted
by §60-1.4.

(g8) Meaning of terms. The term ‘“‘ap-
plicant” in the provisions of part 60-1
incorporated by reference in this sec-
tion means the sponsor, except where
part 60-1 refers to an applicant for em-
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ployment, and the term ‘‘administering
agency’’ therein means the FAA.

(h) Applicability to existing agreements
and contracts. This section applies to
grant agreements made after December
20, 1964, and before July 1, 1968. Except
as provided in §151.54A(b), it applies to
contracts and subcontracts as defined
in §60-1.2 (i) and (k) of Title 41 made in
accordance with a grant agreement to
which this section applies.

(E.O. 11246, 30 FR 13441, 31 FR 6921; sec. 307,
72 Stat. 752, 49 U.S.C. 1348)

[Amdt. 151-5, 29 FR 15569, Nov. 20, 1964, as
amended by Amdt. 151-8, 30 FR 8040, June 23,
1965; Amdt. 1561-12, 31 FR 10261, July 29, 1966;
Amdt. 151-23, 33 FR 9543, June 29, 1968]

§151.54a Equal employment oppor-
tunity requirements: After June 30,
1968.

(a) Incorporation by reference. There
are hereby incorporated by reference
into this part the regulations issued by
the Secretary of Labor on May 21, 1968,
and published in the FEDERAL REG-
ISTER on May 28, 1968 (41 CFR part 60—
1, 33 FR 7804), except for the following
provisions:

(1) Paragraph (a), ‘‘Government con-
tracts’, of §60-1.4, ‘“‘Equal opportunity
clause’.

(2) Section 60-1.6,
cies”.

(b) Applicability and effectiveness. The
regulations incorporated by reference
in paragraph (a) of this section apply
to grant agreements made after June
30, 1968. They also apply to contracts,
as defined in §60-1.3(f) of Title 41, en-
tered into under any grant agreement
made before or after that date, as pro-
vided in §60-1.47 of Title 41.

(Sec. 307, 72 Stat. 752, 49 U.S.C. 1348)
[Amdt. 151-23, 33 FR 9543, June 29, 1968]

“Duties of agen-

§151.55 Accounting and audit.

(a) Each sponsor shall establish and
maintain, for each individual project,
an adequate accounting record to allow
appropriate personnel of the FAA to
determine all funds received (including
funds of the sponsor and funds received
from the United States or other
sources), and to determine the allow-
ability of all incurred costs of the
project. The sponsor shall segregate
and group project costs so that it can
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furnish, on due notice, cost informa-
tion in the following cost classifica-
tions:

(1) Purchase price or value of land.

(2) Incidental costs of land acquisi-
tion.

(3) Costs of contract construction.

(4) Costs of force account construc-
tion.

(5) Engineering costs of plans and de-
signs.

(6) Engineering costs of supervision
and inspection.

(7) Other administrative costs.

(b) The sponsor shall obtain and re-
tain in its files for a period of three
years after the date of the final grant
payment, documentary evidence such
as invoices, cost estimates, and pay-
rolls supporting each item of project
costs.

(c) The sponsor shall retain, for a pe-
riod of three years after the date of the
final grant payment, evidence of all
payments for items of project costs in-
cluding vouchers, cancelled checks or
warrants, and receipts for cash pay-
ments.

(d) The sponsor shall allow the Ad-
ministrator and the Comptroller Gen-
eral of the United States, or an author-
ized representative of either of them,
access to any of its books, documents,
papers, and records that are pertinent
to grants received under the Federal-
aid Airport Program for the purposes
of accounting and audit. Appropriate
FAA personnel may make progress au-
dits at any time during the project,
upon notice to the sponsor. If work is
suspended on the project for an appre-
ciable period of time, an audit will be
made before any semi-final payment is
made. In each case an audit is made be-
fore the final payment.

[Doc. No. 1329, 27 FR 12351, Dec. 13, 1962, as
amended by Amdt. 151-8, 30 FR 8040, June 23,
1965]

§151.57 Grant payments: General.

(a) An application for a grant pay-
ment is made on FAA Form 5100-6, ac-
companied by—

(1) A summary of project costs on
Form FAA-1630;

(2) A periodic cost estimate on Form
FAA-1629 for each contract rep-
resenting costs for which payment is
requested; and
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(3) Any supporting information, in-
cluding appraisals of property inter-
ests, that the FAA needs to determine
the allowability of any costs for which
payment is requested.

(b) Contractor’s certifications. Each
application that involves work per-
formed by a contractor must contain,
in the contractor’s certification in the
periodic cost estimate, a statement
that ‘‘there has been full compliance
with all labor provisions included in
the contract identified above and in all
subcontracts made under that con-
tract”, and, in the case of a substantial
dispute as to the nature of the contrac-
tor’s or a subcontractor’s obligation
under the labor provisions of the con-
tract or a subcontract, and additional
phrase ‘‘except insofar as a substantial
dispute exists with respect to these
provisions’.

(c) If a contractor or subcontractor
fails or refuses to comply with the
labor provisions of the contract with
the sponsor, further grant payments to
the sponsor are suspended until the
violations stop, until the Adminis-
trator determines the allowability of
the project costs to which the viola-
tions related, or, to the extent that the
violations consist of underpayments to
labor, until the sponsor furnishes satis-
factory assurances to the FAA that
restitution has been or will be made to
the affected employees.

(d) If, upon final determination of the
allowability of all project costs of a
project, it is found that the total of
grant payments to the sponsor was
more than the total United States
share of the allowable costs of the
project, the sponsor shall promptly re-
turn the excess to the FAA.

[Doc. No. 1329, 27 FR 12351, Dec. 13, 1962, as
amended by Amdt. 151-4, 29 FR 11336, Aug. 6,
1964; Amdt. 151-8, 30 FR 8040, June 23, 1965;
Amadt. 1561-17, 31 FR 16525, Dec. 28, 1966; Amdt.
151-32, 34 FR 9617, June 19, 1969]

§151.59 Grant payments: Land acquisi-
tion.

If an approved project includes land
acquisition as an item of airport devel-
opment, the sponsor may, at any time
after executing the grant agreement
and after title evidence has been ap-
proved by the Administrator for the
property interest for which payment is
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requested, apply to the FAA, through
the Area Manager, for payment of the
United States share of the allowable
project costs of the acquisition, includ-
ing any acquisition that is completed
before executing the grant agreement
and is part of the airport development
included in the project.

§151.61 Grant payments: Partial.

(a) Subject to the final determina-
tion of allowable project costs as pro-
vided in §151.63 partial grant payments
for project costs may be made to a
sponsor upon application. Unless pre-
viously agreed otherwise, a sponsor
may apply for partial payments on a
monthly basis. The payments may be
paid, upon application, on the basis of
the costs of airport development that
is accomplished or on the basis of the
estimated cost of airport development
expected to be accomplished.

(b) Except as otherwise provided, par-
tial grant payments are made in
amounts large enough to bring the ag-
gregate amount of all partial payments
to the estimated United States share of
the project costs of the airport develop-
ment accomplished under the project
as of the date of the sponsor’s latest
application for payment. In addition, if
the sponsor applies, a partial grant
payment is made as an advance pay-
ment in an amount large enough to
bring the aggregate amount of all par-
tial payments to the estimated United
States share of the estimated project
costs of the airport development ex-
pected to be accomplished within 30
days after the date of the sponsor’s ap-
plication for advance payment. How-
ever, no partial payment may be made
in an amount that would bring the ag-
gregate amount of all partial payments
for the project to more than 90 percent
of the estimated United States share of
the total estimated cost of all airport
development included in the project,
but not including contingency items,
or 90 percent of the maximum obliga-
tion of the United States as stated in
the grant agreement, whichever
amount is the lower. In determining
the amount of a partial grant payment,
those project costs that the Adminis-
trator considers to be of questionable
allowability are deducted both from
the amount of proj- ect costs incurred
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and from the amount of the estimated
total project cost.

§151.63 Grant
and final.

payments: Semifinal

(a) Whenever airport development on
a project is delayed or suspended for an
appreciable period of time for reasons
beyond the sponsor’s control and the
allowability of the project costs of all
airport development completed has
been determined on the basis of an
audit and review of all costs, a semi-
final grant payment may be made in an
amount large enough to bring the ag-
gregate amount of all partial grant
payments for the project to the United
States share of all allowable project
costs incurred, even if the amount is
more than the 90 percent limitation
prescribed in §151.61(b). However, it
may not be more than the maximum
obligation of the United States as stat-
ed in the grant agreement.

(b) Whenever the project is com-
pleted in accordance with the grant
agreement, the sponsor may apply for
final payment. The final payment is
made to the sponsor if—

(1) A final inspection of all work at
the airport site has been made jointly
by the Area Manager and representa-
tives of the sponsor and the contractor,
unless the Area Manager agrees to a
different procedure for final inspection.

(2) A final audit of the project ac-
count has been completed by appro-
priate personnel of the FAA; and

(3) The sponsor has furnished final
‘“‘as constructed’ plans, unless other-
wise agreed to by the Administrator.

(c) Based upon the final inspection,
the final audit, the plans, and the docu-
ments and supporting information re-
quired by §151.57(a), the Administrator
determines the total amount of the al-
lowable project costs and pays the
sponsor the United States’ share, less
the total amount of all prior payments.

§151.65 Memoranda and hearings.

(a) At any time before the FAA
issues a grant offer for a project, any
public agency or person having a sub-
stantial interest in the disposition of
the project application may file a
memorandum supporting or opposing it
with the Area Manager of the area in
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which the project is located. In addi-
tion, that public agency or person may
request a public hearing on the loca-
tion of the airport to be developed. If,
in the Administrator’s opinion, that
public agency or person has a substan-
tial interest in the matter, a public
hearing is held.

(b) The Administrator sets the time
and place of each hearing under this
section, to avoid undue delay in dis-
posing of the application, to afford rea-
sonable time for all parties concerned
to prepare for it, and to hold it at a
place convenient to the sponsor. Notice
of the time and place is mailed to the
public agency or person filing the
memorandum, the sponsor, and any
other necessary persons.

(¢c) The purpose of the hearing is to
help the Administrator discover facts
relating to the location of the airport
that is proposed to be developed under
an application pending before him.
There are no adverse parties or inter-
ests and no defendant or respondent.
They are not hearings for the purposes
of 5 U.S.C. 554, 556, and 557, and do not
terminate in an adjudication as defined
in that Act.

(d) Each hearing under this section is
conducted by a hearing officer des-
ignated by the Administrator. The
hearing officer decides the length of
the hearing, the kind of testimony to
be heard, and all other matters respect-
ing the conduct of the hearing. The
hearing is recorded in a manner deter-
mined by the hearing officer and the
record becomes a part of the record of
the project application. The Adminis-
trator’s decision is not made solely on
the basis of the hearing, but on all rel-
evant facts.

[Doc. No. 1329, 27 FR 12351, Dec. 13, 1962, as
amended by Amdt. 151-11, 31 FR 6686, May 5,
1966; Amdt. 151-35, 3¢ FR 13699, Aug. 27, 1969]
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(a) The various forms used for the
purposes of subparts B and C are as fol-
lows:

(1) Requests for Federal-aid, FAA
Form 5100-3: Contains a statement re-
questing Federal-aid in carrying out a
project under the Federal Airport Act,
with appropriate spaces for inserting
information needed for considering the
request, including the location of the

Forms.
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airport, the amount of funds available
to the sponsor, a description of the pro-
posed work, and its estimated cost.

(2) Project application, Form FAA-
1624: A formal application for Federal-
aid to carry out a project under this
part. It contains four parts:

(i) Part I—For pertinent information
regarding the airport and proposed
work included in the project.

(ii) Part II—For incorporating the
representations of the sponsor relating
to its legal authority to undertake the
project, the availability of funds for its
share of the project costs, approvals of
other non-United States agencies, the
existence of any default on the compli-
ance requirements of §151.77(a), pos-
sible disabilities, and the ownership of
lands and interests in lands to be used
in carrying out the project and oper-
ating the airport.

(iii) Part III—For incorporating the
sponsor’s assurances regarding the op-
eration and maintenance of the air-
port, further development of the air-
port, and the acquisition of any addi-
tional interests in lands that may be
needed to carry out the project or for
operating the airport.

(iv) Part IV—For a statement of the
sponsor’s acceptance, to be executed by
the sponsor and certificated by its at-
torney.

(3) [Reserved]

(4) Grant agreement, Form FAA-1632:

(i) Part I—Offer by the United States
to pay a specified percentage of the al-
lowable costs of the project, as de-
scribed therein, on specified terms re-
lating to the undertaking and carrying
out of the project, determination of al-
lowability of costs, payment of the
United States share, and operation and
maintenance of the airport in accord-
ance with assurances in the proj- ect
application.

(ii) Part II—Acceptance of the offer
by the sponsor, execution of the ac-
ceptance by the sponsor, and certifi-
cation by its attorney.

(5) Periodic cost estimate, Form
FAA-1629: a certification to be exe-
cuted by the contractor, with space for
information regarding the progress of
construction work as of a specific date,
and the value of the completed work.
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(6) Application for grant payment,
FAA Form 5100-6: Application for pay-
ment under a grant agreement for
work completed as of a specific date or
to be completed by a specific date, with
space for an appropriate breakdown of
project costs among the categories
shown therein, and certification provi-
sions to be executed by the sponsor and
the Area Manager.

(7) Summary of project costs, Form
FAA-1630: For inserting the latest re-
vised estimate of total project costs,
the total costs incurred as of a specific
date, an estimate of the aggregate of
those total costs incurred to date and
those to be incurred before a specific
date in the future.

(b) Copies of the forms named in this
section, and assistance in completing
and executing them, are available from
the Area Manager.

[Doc. No. 1329, 27 FR 12351, Dec. 13, 1962, as
amended by Amdt. 151-8, 30 FR 8040, June 23,
1965; Amdt. 151-11, 31 FR 6686, May 5, 1966;
Amadt. 1561-17, 31 FR 16525, Dec. 28, 1966; Amdt.
1561-25, 33 FR 14535, Sept. 27, 1968; Amdt. 1561-
34, 34 FR 12883, Aug. 8, 1969]

Subpart C—Project Programming
Standards

AUTHORITY: 49 U.S.C. 106(g), 40113, 47151,
47153.

SOURCE: Docket No. 1329, 27 FR 12357 Dec.
13, 1962, unless otherwise noted.

§151.71 Applicability.

(a) This subpart prescribes program-
ming and design and construction
standards for projects under the Fed-
eral-Aid Airport Program to assure the
most efficient use of Program funds
and to assure that the most important
elements of a national system of air-
ports are provided.

(b) Except for the standards made
mandatory by §151.72(a), the standards
prescribed in this subpart that apply to
any particular project are those in ef-
fect on the date the sponsor accepts
the Administrator’s offer under
§151.29(c). The standards of §151.72(a)
applicable to a project are those in ef-
fect on the date written on the notifi-
cation of tentative allocation of funds
(§151.21(b)). Standards that become ef-
fective after that date may be applied

§151.73

to the project by agreement between
the sponsor and the Administrator.

(Secs. 1-15, 17-21, 60 Stat. 170, 49 U.S.C. 1120)
[Amdt. 1561-19, 32 FR 9220, June 29, 1967]

§151.72 Incorporation by reference of
technical guidelines in Advisory
Circulars.

(a) Provisions incorporated; mandatory
standards. The technical guidelines in
the Advisory Circulars, or parts of Cir-
culars, listed in appendix I of this part,
are incorporated into this subpart by
reference. Guidelines so incorporated
are mandatory standards and apply in
addition to the other standards in this
subpart. No provision so incorporated
and made mandatory supersedes any
provision of this part 151 (other than of
App. I) or of any other part of the Fed-
eral Aviation Regulations. Each Cir-
cular is incorporated with all amend-
ments outstanding at any time unless
the entry in appendix I of this part
states otherwise.

(b) Amendments of Appendix I. The Di-
rector, Airports Service, may add to, or
delete from, appendix I of this part any
Advisory Circular or part thereof.

(c) Availability of Advisory Circulars.
The Advisory Circulars listed in appen-
dix I of this part may be inspected and
copied at any FAA Regional Office,
Area Office, or Airports District Office.
Copies of the Circulars that are avail-
able free of charge may be obtained
from any of the offices or from the Fed-
eral Aviation Administration, Printing
Branch, HQ-438, Washington, D.C.
205563. Copies of the Circulars that are
for sale may be bought from the Super-
intendent of Documents, U.S. Govern-
ment Printing Office, Washington, D.C.
20402 for the price listed.

[Amdt. 1561-13, 31 FR 11605, Sept. 2, 1966, as
amended by Doc. No. 8084, 32 FR 5769, Apr. 11,
1967]

§151.73 Land acquisition.

(a) The acquisition of land or any in-
terest therein, or of any easement or
other interest in airspace, is eligible
for inclusion in a project if it was made
after May 13, 1946, and is necessary—

(1) To allow the initial development
of the airport;

(2) For improvement indicated in the
current National Airport Plan;
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(3) For ultimate development of the
airport, as indicated in the current ap-
proved airport layout plan to the ex-
tent consistent with the National Air-
port Plan;

(4) For approach protection meeting
the standards of §77.23 as applied to
§§77.25 and 77.27 of this chapter;

(5) To allow installing an ALS (as de-
scribed in §151.13), in which case the
costs of acquiring land needed for it are
eligible for 75 percent United States
participation if the need is shown in
the National Airport Plan, based on
the best information available to the
FAA for the forecast period;

(6) To allow proper use, operation, or
maintenance of the airport as a public
facility, including offsite lands needed
for locating necessary parts of the util-
ity systems serving the airport;

(7) To allow installing navigational
aids by the FAA, if the land is within
the airport boundaries; or

(8) To allow relocation of naviga-
tional aids.

(b) Appendix A of this part sets forth
typical eligible and ineligible items of
land acquisition as covered by this sec-
tion.

[Doc. No. 1329, 27 FR 12357, Dec. 13, 1962, as
amended by Amdt. 1561-7, 30 FR 7484, June 8,
1965; Amdt. 151-8, 30 FR 8040, June 23, 1965]

§151.75 Preparation of site.

(a) Grading, drainage, and associated
items of site preparation are eligible
for inclusion in a project, but only with
respect to one landing strip at any air-
port, unless the airport qualifies for
more than one runway, based on traffic
volume or wind conditions (as outlined
in §151.77) and the overall site prepara-
tion required for development in ac-
cordance with the airport layout plan.
The complete clearance of runway
clear zone areas is desirable, but, as a
minimum, all obstructions as deter-
mined by §77.23 as applied to §77.27 (b)
and (c) of this chapter must be re-
moved. Grading in runway clear zones
is eligible only to remove terrain that
is an obstruction. The clear zone is not
a graded overrun area. Specific site
preparation for an airport terminal
building is eligible on the same basis as
the building itself. The site preparation
cost is prorated based on eligible and
ineligible building space. Appendix B of
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this part sets forth typical eligible and
ineligible items of site preparation as
covered by this section.

(b) For the purposes of this section,
eligible drainage work off the airport
site includes drainage outfalls, drain-
age disposal, and interception ditches.
If there is damage to adjacent prop-
erty, its correction is an eligible item
for inclusion in the project.

[Doc. No. 1329, 27 FR 12357, Dec. 13, 1962, as
amended by Amdt. 151-7, 30 FR 7484, June 8,
1965; Amdt. 151-8, 30 FR 8040, June 23, 1965]

§151.77 Runway paving: General rules.

(a) On any airport, paving of the des-
ignated instrument landing runway (or
dominant runway if there is no des-
ignated instrument runway) is eligible
for inclusion in a project, within the
limits of the current National Airport
Plan. Program participation in con-
structing, reconstructing or resur-
facing is limited to a single runway at
each airport, unless more than one run-
way is eligible under a standard in
§151.79 or §151.80.

(b) The kinds of runway paving that
are eligible for inclusion in a project
include pavement construction and re-
construction, and include runway
grooving to improve skid resistance,
and resurfacing to increase the load
bearing capacity of the runway or to
provide a leveling course to correct
major irregularities in the pavement.
Runway resealing or refilling joints as
an ordinary maintenance matter are
not eligible items, except for bitu-
minous resurfacing consisting of at
least 100 pounds of plant-mixed mate-
rial for each square yard, and except
for the application of a bituminous sur-
face treatment (two applications of
material and cover aggregate as pre-
scribed in FAA Specification P-609) on
a pavement the current surface of
which consists of that kind of a bitu-
minous surface treatment.

(c) On new pavement construction,
the applying of a bituminous seal coat
on plant hot-mix bituminous surfaces
only, is an eligible item only if initial
engineering analysis and design indi-
cate the need for a seal coat. However,
any delay in applying it that is caused
other than by construction difficulties,
makes the application a maintenance
item that is not eligible.
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(d) In any case in which the need for
a seal coat is necessary for a new run-
way extension or partial reconstruc-
tion of a runway, the entire runway
may be sealed.

(e) Appendix C to this part sets forth
typical eligible and ineligible items of
runway paving.

(49 U.S.C. 1120)

[Doc. No. 1329, 27 FR 12357, Dec. 13, 1962, as
amended by Amdt. 1561-17, 31 FR 16525, Dec.
28, 1966; Amdt. 151-29, 34 FR 1634, Feb. 4, 1969]

§151.79 Runway paving: Second run-
way; wind conditions.

(a) All airports. Paving a second run-
way on the basis of wind conditions is
eligible for inclusion in a project only
if the sponsor shows that—

(1) The airport meets the applicable
standards of paragraph (b), (¢), or (d) of
this section;

(2) The operational experience, and
the economic factors of air traffic at
the location, justify an additional run-
way for the airport; and

(3) The second runway is oriented
with the existing paved runway to
achieve the maximum wind coverage,
with due consideration to the airport
noise factor, topography, soil condi-
tions, and other pertinent factors af-
fecting the economy and efficiency of
the runway development.

(b) Airports serving large and small air-
craft. The airport serves both large and
small aircraft and the existing paved
runway is subject to a crosswind com-
ponent of more than 15 miles per hour
(13 knots) more than 5 percent of the
time.

(c) Airports serving small aircraft only.
The airport serves small aircraft exclu-
sively, and—

(1) The airport has 10,000, or more,
aircraft operations each year; and

(2) The existing paved runway is sub-
ject to a crosswind component of more
than 12 miles per hour (10.5 knots)
more than 5 percent of the time.

(d) Airports serving aircraft of less than
8,000 pounds only. The airport serves
small aircraft of less than 8,000 pounds
maximum certificated takeoff weight
exclusively and—

(1) The airport has 5,000, or more, air-
craft operations each year; and

(2) The existing paved runway is sub-
ject to a crosswind component of more

§151.83

than 12 miles per hour (10.5 knots)
more than 5 percent of the time.

[Amdt. 1561-17, 31 FR 16525, Dec. 28, 1966, as
amended by Amdt. 151-28, 34 FR 551, Jan. 15,
1969]

§151.80 Runway paving: Additional
runway; other conditions.

Paving an additional runway on an
airport that does not qualify for a sec-
ond runway under §151.79 is eligible if
the Administrator, upon consideration
on a case-to-case basis, is satisfied
that—

(a) The volume of traffic justifies an
additional paved runway and the lay-
out and orientation of the additional
runway will expedite traffic; or

(b) A combination of traffic volume
and aircraft noise problems justifies an
additional paved runway for that air-
port.

[Amdt. 151-17, 31 FR 16525, Dec. 28, 1966]

§151.81 Taxiway paving.

(a) The construction, alteration, and
repair of taxiways needed to expedite
the flow of ground traffic between run-
ways and aircraft parking areas avail-
able for general public use are eligible
items under the program. Taxiways to
serve an area or facility that is pri-
marily for the exclusive or near exclu-
sive use of a tenant or operator that
does not furnish aircraft servicing to
the public are not eligible. In addition,
the policies on resealing or refilling
joints, as set forth in §151.77, apply also
to taxiway paving.

(b) Appendix D of this part sets forth
typical eligible and ineligible items of
taxiway paving.

§151.83 Aprons.

(a) The construction, alteration, and
repair of aprons are eligible program
items upon being shown that they are
needed as public use facilities. An
apron to serve an area that is pri-
marily for the exclusive or near exclu-
sive use of a tenant or operator who
does not furnish aircraft servicing to
the public is not eligible. In addition,
the policies on resealing or refilling
joints, as set forth in §151.77 apply also
to apron paving.

(b) In determining public use for the
purposes of this section, the current
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use being made of a hangar governs,
unless there is definite information re-
garding its future use. In the case of an
apron area being built for future hang-
ars, it should be shown that early
hangar development is assured and
that the hangars will be public facili-
ties.

(c) Appendix E of this part sets forth
typical eligible and ineligible items of
apron paving.

§151.85 Special treatment areas.

The following special treatment for
areas adjacent to pavement is eligible
for inclusion in a project in cases
where, due to the operation of turbojet
powered aircraft, it may be necessary
to treat those areas adjacent to run-
way ends, holding aprons, and taxiways
to prevent erosion from the blast ef-
fects of the turbojet:

(a) Runway ends—a stabilized area
the width of the runway and extending
100 to 150 feet from the end of the run-
way.

(b) Holding aprons—a stabilized area
up to 50 feet from the edge of the pave-
ment.

(c) Taxiway intersections—a sta-
bilized area 25 feet on each side of the
taxiway and extending 300 feet from
the intersection.

(d) Taxiway (continuous movement
of aircraft)—dense turf 25 feet on each
side of the taxiway, or in a geographic
area where dense turf cannot be estab-
lished, stabilization.

§151.86 Lighting and electrical work:
General.

(a) The installing of lighting facili-
ties and related electrical work, as pro-
vided in §151.87, is eligible for inclusion
in a project only if the Administrator
determines, for the particular airport
involved, that they are needed to en-
sure—

(1) Its safe and efficient use by air-
craft under §151.13; or

(2) Its continued operation and ade-
quate maintenance, and it has a large
enough volume (actual or potential) of
night operations.

(b) Before the Administrator makes a
grant offer to the sponsor of a project
that includes installing lighting facili-
ties and related electrical work under
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paragraph (a) of this section, the spon-
sor must—

(1) Provide in the project for remov-
ing, relocating, or adequately marking
and lighting, each obstruction in the
approach and turning zones, as pro-
vided in §151.91(a);

(2) Acknowledge its awareness of the
cost of operating and maintaining air-
port lighting; and

(3) Agree to operate the airport light-
ing installed—

(i) Throughout each night of the
year; or

(ii) According to a satisfactory plan
of operation, submitted under para-
graph (c) of this section.

(c) The sponsor of a project that in-
cludes installing airport lighting and
related electrical work, under para-
graph (a) of this section, may—

(1) Submit to the Administrator a
proposed plan of operation of the air-
port lighting installed for periods less
than throughout each night of the
year;

(2) Specify, in the proposed plan, the
times when the airport lighting in-
stalled will be operated; and

(3) Satisfy the Administrator that
the proposed plan provides for safety in
air commerce, and justifies the invest-
ment of Program funds.

(d) Paragraph (b)(3) of this section
also applies to each sponsor of a
project that includes installing airport
lighting and related electrical work if
that sponsor has not entered into a
grant agreement for the project before
September 5, 1968.

(e) If it agrees to comply with para-
graph (b)(3) of this section, the sponsor
of a project that includes installing
airport lighting facilities and related
electrical work that has entered into a
grant agreement for that project before
September 5, 1968, may—

(1) Surrender its air navigation cer-
tificate authorizing operation of a
“true light” issued before that date; or

(2) Terminate its application for au-
thority to operate a ‘‘true light’’ made
before that date.

(Secs. 307, 606, 72 Stat. 749, 779; 49 U.S.C. 1120,
1348, 1426)

[Amdt. 151-24, 33 FR 12545, Sept. 5, 1968]
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§151.87 Lighting and electrical work:
Standards.

(a)-(b) [Reserved]

(c) The number of runways that are
eligible for lighting is the same as the
number eligible for paving under
§151.77, §151.79, or §151.80.

(d) The installing of high intensity
runway edge lighting is eligible on a
designated instrument landing runway
and any other runway with approved
straight-in approach procedures. A run-
way that is eligible for lighting, but
does not meet the requirements for 75
percent U.S. participation under
§151.43(d), is eligible for 50 percent U.S.
participation in the costs of high inten-
sity runway edge lighting (or the al-
lowable percentage in §151.43(c) for
public land States), if the airport is
served by a navigational aid that will
allow using instrument approach pro-
cedures. If a runway is not eligible for
75 or 50 percent Federal participation
in high intensity runway edge lighting
but is otherwise eligible for runway
lighting, the U.S. share of the cost of
runway edge lighting is 50 percent of
the cost of the lighting installed but
not more than 50 percent of the cost of
medium intensity lighting.

(e) In-runway lighting (touchdown
zone lighting system, and centerline
lighting system) is eligible on the des-
ignated instrument landing runway.

(f) Taxiways to eligible runways on
airports served by transport aircraft
are eligible for lighting. On airports
serving only general aviation, the
lighting of connecting taxiways is eli-
gible if the runway served is lighted or
is programed to be lighted. The light-
ing of a parallel taxiway is eligible if
the taxiway is eligible for paving.
Lighting of other taxiways is eligible
or not, depending on the complexity of
the taxiway system.

(g) Floodlighting of aprons is eligible
if there is a proven need for it, includ-
ing a showing of night operations
where the runway is lighted.

(h) Any airport that is eligible to
participate in the costs of runway
lighting is eligible for the installing of
an airport beacon, lighted wind indi-
cator, obstruction lights, lighting con-
trol equipment, and other components
of basic airport lighting, including sep-
arate transformer vaults and connec-

§151.89

tion to the nearest available power
source.

(i) The interconnection of two or
more power sources on an airport prop-
erty, the providing of second sources of
power, and the installing of standby
engine generators of reasonable capac-
ity, are eligible under the program.

(j) Economy approach lighting aids
are eligible for inclusion in a project at
an airport that will not qualify within
the next three years for approach light-
ing aids installed by FAA under the
Facilities and Equipment Program if
the economy approach lighting aids—

(1) Will correct a visual deficiency on
one of the lighted runways of the air-
port; or

(2) Will permit operations at an air-
port at lower minimums.

“Economy approach lighting aids’ in-
cludes a medium intensity approach
lighting system (MALS) that may in-
clude a sequence flasher (SF); a runway
end identifier lights system (REILS):
and an abbreviated visual approach
slope indicator (AVASI).

(k) Appendix F of this part sets forth
typical eligible and ineligible items of
airport lighting covered by §151.86 and
this section.

(Secs. 307, 606, 72 Stat. 749, 799; 49 U.S.C. 1120,
1348, 1426)

[Doc. No. 1329, 27 FR 12357, Dec. 13, 1962, as
amended by Amdt. 151-8, 30 FR 8040, June 23,
1965; Amdt. 1561-17, 31 FR 16525, Dec. 28, 1966;
Amdt. 151-22, 33 FR 8267, June 4, 1968; Amdt.
151-24, 33 FR 12545, Sept. 5, 1968; Amdt. 151-35,
34 FR 13699, Aug. 27, 1969]

§151.89 Roads.

(a) Federal-aid Airport Program
funds may not be used to resolve high-
way problems. Only those airport en-
trance roads that are definitely needed
and are intended only as a way in and
out of the airport are eligible.

(b) The construction, alteration, and
repair of airport roads and streets that
are entirely within the airport bound-
aries are eligible under the program, if
needed for operating and maintaining
the airport. In the case of an entrance
road, a strip right-of-way joining the
main body of the airport to the nearest
public road may be considered a part of
the normal boundary of the airport if—

(1) Adequate title is obtained;
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(2) It was acquired to provide an air-
port entrance road and was not, before
the existence of the airport, a public
thoroughfare;

(3) The entrance road is intended
only as a way in and out of the airport;
and

(4) The entrance road extends only to
the nearest public highway, road, or
street.

(c) An entrance road may be joined to
an existing highway or street with a
normal fillet connection. However, ac-
celeration-deceleration strips or grade
separations are not eligible.

(d) Offsite road or street relocation
needed to allow airport development or
to remove an obstruction, and is not
for entrance road purposes, is eligible.

(e) Appendix G sets forth typical eli-
gible and ineligible items of road con-
struction covered by this section.

§151.91 Removal of obstructions.

(a) The removal or relocation, or
both, of obstructions, as defined in
Technical Standard Order N18 is eligi-
ble under the Program in cases where
definite arrangements are made to pre-
vent the obstruction from being recre-
ated. In a case where removal is not
feasible, the cost of marking or light-
ing it is eligible. The removal and relo-
cation of structures necessary for es-
sential airport development is eligible.
The removal of structures that are not
obstructions under §77.23 of this chap-
ter as applied to §77.27 of this chapter
are eligible when they are located
within a runway clear zone.

(b) The removal and relocation of an
airport hangar that is an airport haz-
ard (as described in §151.39(b)) is eligi-
ble, if the reerected hangar will be sub-
stantially identical to the disassem-
bled one.

(c) Whenever a hangar must be relo-
cated (either for clearance of the site
for other airport development or to re-
move a hazard) and the existing struc-
ture is to be relocated with or without
disassembly, the cost of the relocation
is an eligible item of project costs, in-
cluding costs incidental to the reloca-
tion such as necessary footings and
floors. However, if the existing struc-
ture is to be demolished and a new
hangar is to be built, only the cost of
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demolishing the existing hangar is an
eligible item.

[Doc. No. 1329, 27 FR 12357, Dec. 13, 1962, as
amended by Amdt. 151-22, 33 FR 8267, June 4,
1968]

§151.93 Buildings; utilities; sidewalks;
parking areas; and landscaping.

(a) Only buildings or parts of build-
ings intended to house facilities or ac-
tivities directly related to the safety of
persons at the airport, including fire
and rescue equipment buildings, are el-
igible items under the Federal-aid Air-
port Program. To the extent they are
necessary to house snow removal and
abrasive spreading equipment, and to
provide minimum protection for abra-
sive materials, field maintenance
equipment buildings are eligible items
in any airport development project for
an airport in a location having a mean
daily minimum temperature of zero de-
grees Fahrenheit, or less, for at least 20
days each year for the 5 years pre-
ceding the year when Federal aid is re-
quested under §151.21(a), based on the
statistics of the U.S. Department of
Commerce Weather Bureau if avail-
able, or other evidence satisfactory to
the Administrator.

(b) Airport utility construction, in-
stallation, and connection are eligible
under the Federal-aid Airport Program
as follows:

(1) An airport utility serving only eli-
gible areas and facilities is eligible;
and

(2) An airport utility serving both el-
igible and ineligible airport areas and
facilities is eligible only to the extent
of the additional cost of providing the
capacity needed for eligible areas and
facilities over and above the capacity
necessary for the ineligible areas and
facilities.

However, a water system is eligible
only to the extent necessary to provide
fire protection for aircraft operations,
and to provide water for a fire and res-
cue equipment building.

(c) No part of the constructing, alter-
ing, or repairing (including grading,
drainage, and other site preparation
work) of a facility or area that is to be
used as a public parking facility for
passenger automobiles is eligible for
inclusion in a project.
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(d) Landscaping is not eligible for in-
clusion in a project. However, the es-
tablishment of turf on graded areas and
special treatment to prevent slope ero-
sion is eligible to the extent of the eli-
gibility of the facilities or areas
served, preserved, or protected by the
turf or treatment. In the case of
turfing or treatment for an area or fa-
cility that is partly eligible and partly
ineligible, the eligibility of the turfing
or treatment is established on a pro
rata basis.

(e) The construction of sidewalks is
not eligible for inclusion in a project.

[Doc. No. 1329, 27 FR 12357, Dec. 13, 1962, as
amended by Amdt. 1561-17, 31 FR 16525, Dec.
28, 1966; Amdt. 1561-26, 33 FR 18434, Dec. 12,
1968]

§151.95 Fences; distance markers;
navigational and landing aids; and
offsite work.

(a) Boundary or perimeter fences for
security purposes are eligible for inclu-
sion in a project.

(b) A blast fence is eligible for inclu-
sion in a project whenever—

(1) It is necessary for safety at a run-
way end or a holding area near the end
of a runway and its installation would
be more economical than the acquiring
of additional property interests; or

(2) Its installation for safety at a tur-
bojet-passenger gate will result in less
separation being needed for gate posi-
tions, thereby reducing the need for
apron expansion, and it is more eco-
nomical to build the fence than to ex-
pand the apron.

(c) The eligibility of runway distance
markers for inclusion in a project is de-
cided on a case-by-case basis.

(d) The relocation of navigational
aids is eligible for inclusion in a proj-
ect whenever necessitated by develop-
ment on the airport under a Program
project and the sponsor is responsible
under FAA Order OA 6030.1 (Agency
Order 53).

(e) The installation of any of the fol-
lowing landing aids is eligible for in-
clusion in a project:

(1) Segmented circle.

(2) Wind and landing direction indica-
tors.

(3) Boundary markers.

(f) The initial marking of runway and
taxiway systems is eligible for inclu-

§151.97

sion in a project. The remarking of ex-
isting runways or taxiways is eligible
if—

(1) Present marking is obsolete under
current FAA standards; or

(2) Present marking is obliterated by
construction, alteration or repair work
included in a FAAP project or by the
required routing of construction equip-
ment used therein.

However, apron marking that is not al-
lied with runway and taxiway marking
systems, is not eligible.

(g) The following offsite work per-
formed outside of the boundaries of an
airport or airport site is eligible for in-
clusion in a project:

(1) Removal of obstruction as pro-
vided in §151.91.

(2) Outfall drainage ditches, and the
correction of any damage resulting
from their construction.

(3) Relocating of roads and utilities
that are airport hazards as defined in
§151.39(b).

(4) Clearing, grading, and grubbing to
allow installing of navigational aids.

(5) Constructing and installing utili-
ties.

(6) Lighting of obstructions.

[Doc. No. 1329, 27 FR 12359, Dec. 13, 1962, as
amended by Amdt. 151-8, 30 FR 8040, June 23,
1965; Amdt. 151-17, 31 FR 16525, Dec. 28, 1966]

§151.97 Maintenance and repair.

(a) Maintenance work is not airport
development as defined in the Federal
Airport Act and is not eligible for in-
clusion in the Program. Therefore, it is
necessary in many cases that a deter-
mination be made whether particular
proposed development is maintenance
or repair. For the purpose of these de-
terminations, maintenance includes
any regular or recurring work nec-
essary to preserve existing airport fa-
cilities in good condition, any work in-
volved in cleaning or caring for exist-
ing airport facilities, and any inci-
dental or minor repair work on exist-
ing airport facilities, such as—

(1) Mowing and fertilizing of turfed
areas;

(2) Trimming and replacing of land-
scaping material;

(3) Cleaning of drainage systems in-
cluding ditches, pipes, catch basins,
and replacing and restoring eroded
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areas, except when caused by act of
God or improper design;

(4) Painting of buildings (inside and
outside) and replacement of damaged
items normally anticipated;

(5) Repairing and replacing burned
out or broken fixtures and cables, un-
less major reconstruction is needed;

(6) Paving repairs in localized areas,
except where the size of the work is
such that it constitutes a major repair
item or is part of a reconstruction
project; and

(7T) Refilling joints and resealing sur-
face of pavements.

(b) Repair includes any work not in-
cluded in paragraph (a) of this section
that is necessary to restore existing
airport facilities to good condition or
preserve them in good condition.

§151.99 Modifications of programming
standards.

The Director, Airports, Service, or
the Regional Director concerned may,
on individual projects, when necessary
for adaptation to meet local condi-
tions, modify any standard set forth in
or incorporated into this subpart, if he
determines that the modification will
provide an acceptable level of safety,
economy, durability, or workmanship.

[Amdt. 151-13, 31 FR 11605, Sept. 2, 1966]

Subpart D—Rules and Procedures
for Advance Planning and En-
gineering Proposals

AUTHORITY: 49 U.S.C. 106(g), 40113, 47151,
47153.

SOURCE: Docket No. 6227, 30 FR 8040, June
23, 1965, unless otherwise noted.

§151.111 Advance planning proposals:
General.

(a) Each advance planning and engi-
neering proposal must relate to an air-
port layout plan or plans and specifica-
tions for the development of a new air-
port, or the further development of an
existing airport. Each proposal must
relate to a specific airport, either ex-
isting or planned, and may not be for
general area planning.

(b) Each proposal for the develop-
ment or further development of an air-
port must have as its objective either
the development of an airport layout

14 CFR Ch. | (1-1-12 Edition)

plan, under §151.5(a), or the develop-
ment of plans designed to lead to a
project application, under §§151.21(c)
and 151.27, or both.

(c) Each proposal must relate to
planning and engineering for an airport
that—

(1) Is in a location shown on the Na-
tional Airport Plan; and

(2) Is not served by scheduled air car-
rier service and located in a large or
medium hub, as identified in the cur-
rent edition of ‘‘Airport Activity Sta-
tistics of Certificated Route Air Car-
riers” (published jointly by FAA and
the Civil Aeronautics Board), that is
available for inspection at any FAA
Area or Regional Office, or for sale by
the Superintendent of Documents, Gov-
ernment Printing Office, Washington,
D.C. 20402.

(d) Each proposal must relate to fu-
ture airport development projects eli-
gible under subparts B and C.

(49 U.S.C. 1115; sec. 308, 72 Stat. 750, 49 U.S.C.
1349)

[Doc. No. 6227, 30 FR 8040, June 23, 1965, as
amended by Amdt. 151-24, 33 FR 125645, Sept.
5, 1968]

§151.113 Advance planning proposals:
Sponsor eligibility.

The sponsor of an advance planning
and engineering proposal must be a
public agency, as defined in §151.37(a),
and must be legally, financially, and
otherwise able to—

(a) Make the certifications, represen-
tations, and warranties required in the
advance planning proposal, FAA Form
3731;

(b) Enter into and perform the ad-
vance planning agreement;

(c) Provide enough funds to pay all
estimated proposal costs not borne by
the United States; and

(d) Meet any other applicable re-
quirements of the Federal Airport Act
and this subpart.

§151.115 Advance planning proposals:
Cosponsorship and agency.

Any two or more public agencies de-
siring to jointly participate in an ad-
vance planning proposal may cosponsor
it. The cosponsorship and agency re-
quirements and procedures set forth in
§151.33, except §151.33(a)(1), also apply
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to advance planning proposals. In addi-
tion, the sponsor eligibility require-
ments set forth in §151.113 must be met
by each participating public agency.

§151.117 Advance planning proposals:
Procedures; application.

(a) Each eligible sponsor desiring to
obtain Federal aid for the purpose of
advance planning and engineering must
submit a completed FAA Form 3731,
“Advance Planning Proposal’”, to the
Area Manager.

(b) The airport layout plan, if in ex-
istence, must accompany the advance
planning proposal. If the advance plan-
ning proposal includes preparation of
plans and specifications, enough de-
tails to identify the items of develop-
ment to be covered by the plans and
specifications must be shown. The pro-
posal must be accompanied by evi-
dentiary material establishing the
basis for the estimated costs under the
proposal, such as an offer from an engi-
neering firm containing a schedule of
services and charges therefor.

[Doc. No. 6227, 30 FR 8040, June 23, 1965 as
amended by Amdt. 151-11, 31 FR 6686, May 5,
19661

§151.119 Advance planning proposals:
Procedures; funding.

The funding information required by
§151.23, except the last sentence, also is
required in connection with an advance
planning proposal. The sponsor’s share
of estimated proposal costs may not
consist of or include the value of do-
nated labor, materials, or equipment.

§151.121 Procedures: Offer;

assurances.

Each sponsor must adopt the fol-
lowing covenant implementing the ex-
clusive rights provisions of section
308(a) of the Federal Aviation Act of
1958, that is incorporated by reference
into Part I of the Advance Planning
Agreement:

sponsor

The sponsor—

(a) Will not grant or permit any exclusive
right forbidden by section 308(a) of the Fed-
eral Aviation Act of 1958 (49 U.S.C. 1349(a)) at
the airport, or at any other airport now or
hereafter owned or controlled by it;

(b) Agrees that, in furtherance of the pol-
icy of the FAA under this covenant, unless
authorized by the Administrator, it will not,
either directly or indirectly, grant or permit

§151.125

any person, firm or corporation the exclusive
right at the airport, or at any other airport
now or hereafter owned or controlled by it,
to conduct any aeronautical activities, in-
cluding, but not limited to, charter flights,
pilot training, aircraft rental and sight-
seeing, aerial photography, crop dusting,
aerial advertising and surveying, air carrier
operations, aircraft sales and services, sale
of aviation petroleum products whether or
not conducted in conjunction with other
aeronautical activity, repair and mainte-
nance of aircraft, sale of aircraft parts, and
any other activities which because of their
direct relationship to the operation of air-
craft can be regarded as an aeronautical ac-
tivity;

(c) Agrees that it will terminate any exist-
ing exclusive right to engage in the sale of
gasoline or oil, or both, granted before July
17, 1962, at such an airport, at the earliest re-
newal, cancellation, or expiration date appli-
cable to the agreement that established the
exclusive right; and

(d) Agrees that it will terminate any other
exclusive right to conduct any aeronautical
activity now existing at such an airport be-
fore the grant of any assistance under the
Federal Airport Act.

[Amdt. 151-30, 34 FR 3656, Mar. 1, 1969 as
amended by Amdt. 151-32, 3¢ FR 9617, June
19, 1969]

§151.123 Procedures: Offer; amend-
ment; acceptance; advance planning
agreement.

(a) The procedures and requirements
of §151.29 also apply to approved ad-
vance planning proposals. FAA’s offer
and the sponsor’s acceptance con-
stitute an advance planning grant
agreement between the sponsor and the
United States. The United States does
not pay any of the advance planning
costs incurred before the advance plan-
ning grant agreement is executed.

(b) No grant is made unless the spon-
sor intends to begin airport develop-
ment within three years after the date
of sponsor’s written acceptance of a
grant offer. The sponsor’s intention
must be evidenced by an appropriate
written statement in the proposal.

§151.125 Allowable advance planning
costs.

(a) The United States’ share of the
allowable costs of an advance planning
proposal is stated in the advance plan-
ning grant agreement, but is not more
than 50 percent of the total cost of the
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necessary and reasonable planning and
engineering services.

(b) The allowable advance planning
costs consist of planning and engineer-
ing expenses necessarily incurred in ef-
fecting the advance planning proposal.
Allowable cost items include—

(1) Location surveys, such as prelimi-
nary topographic and soil exploration;

(2) Site evaluation;

(3) Preliminary engineering, such as
stage construction outlines, cost esti-
mates, and cost/benefit evaluation re-
ports;

(4) Contract drawings and specifica-
tions;

(5) Testing; and

(6) Incidental costs incurred to ac-
complish the proposal, that would not
have been incurred otherwise.

(c) To qualify as allowable, the ad-
vance planning costs paid or incurred
by the sponsor must be—

(1) Reasonably necessary and directly
related to the planning or engineering
included in the proposal as approved by
FAA;

(2) Reasonable in amount; and

(3) Verified by sufficient evidence.

§151.127 Accounting and audit.

The requirements of §151.55 relating
to accounting and audit of project
costs are also applicable to advance
planning proposal costs. However, the
requirement of segregating and group-
ing costs applies only to §151.55(a) (5)
and (7) classifications.

§151.129 Payments.

(a) The United States’ share of ad-
vance planning costs is paid in two in-
stallments unless the advance planning
grant agreement provides otherwise.
Upon request by sponsor, the first pay-
ment may be made in an amount not
more than 50 percent of the maximum
obligation of the United States stipu-
lated in the advance planning grant
agreement upon certification by spon-
sor that 50 percent or more of the pro-
posed work has been completed. The
final payment is made upon the spon-
sor’s request after—

(1) The conditions of the advance
planning grant agreement have been
met;

(2) Evidence of cost of each item has
been submitted; and
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(3) Audit of submitted evidence or
audit of sponsor’s records, if considered
desirable by FAA, has been made.

(b) When the advance planning pro-
posal relates to the selection of an air-
port site, the advance planning grant
agreement provides that Federal funds
are paid to the sponsor only after the
site is selected and the Administrator
is satisfied that the site selected for
the airport is reasonably consistent
with existing plans of public agencies
for development of the area in which
the site is located, and will contribute
to the accomplishment of the purposes
of the Federal-aid Airport Program.

§151.131 Forms.

The forms used for the purpose of ob-
taining an advance planning and engi-
neering grant are as follows:

(a) Advance planning proposal, FAA
Form 3731—(1) Part 1. This part of the
form contains a request for the grant
of Federal funds under the Federal Air-
port Act for the purpose of aiding in fi-
nancing a proposal for the development
of an airport layout plan or plans, or
both, designed to lead to a project ap-
plication, with spaces provided for in-
serting information needed for consid-
ering the request, including the loca-
tion of the airport, a description of the
plan or plans to be developed, and the
estimate of planning and engineering
costs.

(2) Part II. This part of the form in-
cludes the sponsor’s representation
that it will comply with the provisions
of part 15 of the Federal Aviation Reg-
ulations (14 CFR part 15), and represen-
tations concerning its legal authority
to undertake the proposal, the avail-
ability of funds for its share of the pro-
posal costs, its intention to initiate
construction of a safe, useful and usa-
ble airport facility shown on an airport
layout plan developed under the pro-
posal, or initiate the construction of
the item or items of airport develop-
ment shown on the plans developed
under the proposal and designed to lead
to a project application, or both, with-
in three years after the date of accept-
ance of the offer. It also includes the
sponsor’s representation as to the
method of financing the intended con-
struction, approval of other agencies,
defaults, possible disabilities, and a
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statement concerning accept- ance to
be executed by the sponsor and cer-
tified by its attorney.

(b) Advance planning agreement, FAA
Form 3732—(1) Part 1. This part of the
form contains an offer by the United
States to pay a specified percentage
not to exceed 50% of the allowable pro-
posal costs, as described therein, on
specific terms relating to the carrying
out of the proposal, allowability of
costs, payment of the United States’
share and sponsor’s agreement to com-
ply with the exclusive rights provision
of section 308(a) of the Federal Avia-
tion Act of 1958.

(2) Part II. This part of the form con-
tains the acceptance of the offer by the
sponsor, execution of the acceptance by
the sponsor, and the certification by
the sponsor’s attorney.

APPENDIX A TO PART 151

There is set forth below an itemization of
typical eligible and ineligible items of land
acquisition as covered by §151.73:

Typical Eligible Items

1. Land for:

(a) Initial acquisition for entire airport de-
velopments, including building areas as de-
lineated on the approved airport layout plan.

(b) Expansion of airport facilities.

(c) Clear zones at ends of eligible runways.

(d) Approach lights (land for ALS eligible
for 75 percent participation will be limited to
an area 3200” x 400" for a Standard ALS and to
an area 1700" x 400" for a short ALS located
symmetrically about the runway centerline
extended, beginning at the end of the run-
way).

(e) Approach protection.

(f) Airport utilities.

2. Easements for:

(a) Use of air space by aircraft.

(b) Storm-water run-off.

(c) Powerlines to serve offsite obstruction
lights.

(d) Airport utilities.

3. Extinguishment of easements which
interfere with airport development.

Typical Ineligible Items

1. Land required only for:
(a) Industrial and other non-airport pur-
poses.

[Doc. No. 1329, 27 FR 12359, Dec. 13, 1962, as
amended by Amdt. 151-8, 30 FR 8040, June 23,
1965; Amdt. 151-17, 31 FR 16525, Dec. 28, 1966]
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APPENDIX B TO PART 151

There is set forth below an itemization of
typical eligible and ineligible items of site
preparation as covered by §151.75 of this
chapter:

Typical Eligible Items

1. General site preparation:

(a) Clearing of site.

(b) Grubbing of site.

(c) Grading of site.

(d) Storm drainage of site.

2. Erosion control.

3. Grading to remove obstructions.

4. Grading for installing navigation aids on
airport property.

5. Dredging of seaplane anchorages and
channels.

Typical Ineligible Items

1. Specific site preparation (not a part of
an over-all site preparation project) for:

(a) Hangars and other buildings ineligible
under the Act.

(b) Public parking facilities for passenger
automobiles.

(¢c) Industrial and other non-airport pur-
poses.

[Doc. No. 1329, 27 FR 12359, Dec. 13, 1962]

APPENDIX C TO PART 151

There is set forth below an itemization of
typical eligible and ineligible items of run-
way paving as covered by §151.77 of this
chapter:

Typical Eligible Items

1. New runways for specified loadings.

2. Runway widening of extensions for speci-
fied loadings.

3. Reconstruction of existing runways for
specified loadings.

4. Resurfacing runways for
strength or for smoothness.

5. Runway grooving to improve skid resist-
ance.

specified

Typical Ineligible Items

1. Maintenance-type work, including:
(a) Seal coats.

(b) Crack filling.

(c) Resealing joints.

(d) Runway patching.

(e) Isolated repair.

[Doc. No. 1329, 27 FR 12360, Dec. 13, 1962, as
amended by Amdt. 151-29, 34 FR 1634, Feb. 4,
1969]

APPENDIX D TO PART 151

There is set forth below an itemization of
typical eligible and ineligible items of taxi-
way paving as covered by §151.81 of this
chapter:
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Typical Eligible Items

1. Basic types of pavement listed as eligi-
ble under §151.77.

2. Taxiway providing access to ends and in-
termediate points of eligible runways.

3. Bleed-off taxiways.

4. Bypass taxiways.

5. Run-up pads.

6. Primary taxiway systems providing ac-
cess to hangar areas and other building areas
delineated on approved airport layout plan.

7. Secondary taxiways providing access to
groups of individual storage hangars and/or
multiple-unit tee hangars.

Typical Ineligible Items

1. Basic types of pavement listed as ineli-
gible under §151.77.

2. Taxiways providing access to an area not
offering aircraft storage and/or service to the
public.

3. Lead-ins to individual storage hangars.

[Doc. No. 1329, 27 FR 12360, Dec. 13, 1962, as
amended by Amdt. 151-8, 30 FR 8040, June 23,
1965]

APPENDIX E TO PART 151

There is set forth below an itemization of
typical eligible and ineligible items of apron
paving as covered by §151.83 of this chapter:

Typical Eligible Items

1. Basic types of pavement listed as eligi-
ble under §151.77.

2. Loading ramps.

3. Aprons available for public parking,
storage, and service or a combination of any
of the three.

4. Aprons serving hangars used for public
storage of aircraft or service to the public, or
both.

5. Aprons for cargo buildings used for pub-
lic storage or service to the public, or both.

Typical Ineligible Items

1. Basic types of pavement listed as ineli-
gible under §151.77.

2. Aprons serving installations for non-
public use.

3. Paving inside a hangar or on the pro-
posed site of a hangar.

4. Aprons for cargo buildings not under
Item 5 of the ‘“Typical Eligible Items”.

5. Apron services (pits or pipes for chemi-
cals) will not be eligible.

[Doc. No. 1329, 27 FR 12360, Dec. 13, 1962, as
amended by Amdt. 1561-17, 31 FR 16525, Dec.
28, 1966]

APPENDIX F TO PART 151

There is set forth below an itemization of
typical eligible and ineligible items of air-
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port lighting covered by §§151.86 and 151.87 of
this chapter:

Typical Eligible Items

1. Runway edge lights (high intensity, me-
dium intensity, and low intensity).

2. In-runway lighting (touchdown zone
lighting system, centerline lighting system,
and exit taxiway lighting system).

3. Taxiway lights.

4. Taxiway guidance signs.

5. Obstruction lights.

6. Apron floodlights.

7. Beacons.

8. Wind and landing direction indicators.
9. Electrical ducts and manholes.

10. Transformer or generator vaults.

11. Control panels for field lighting.

12. Control equipment for field lighting.
13. Auxiliary power.

14. Lighting offsite obstructions.

15. Electrical vaults for field lighting.

Typical Ineligible Items

1. Electronic navigation aids.

2. Approach lights.

3. Horizon lights.

4. Isolated repair and reconstruction of air-
port lighting.

5. Lighting of public parking area for pas-
senger automobiles.

6. Street or road lighting.

[Doc. No. 1329, 27 FR 12360, Dec. 13, 1962, as
amended by Amdt. 151-24, 33 FR 12545, Sept.
5, 1968; Amdt. 1561-35, 3¢ FR 13699, Aug. 27,
1969]

APPENDIX G TO PART 151

There is set forth below an itemization of
typical eligible and ineligible items of road
construction covered by §151.89 of this chap-
ter:

Typical Eligible Items

1. Entrance roads.

2. Service roads for access to public areas.

3. Service roads for airport maintenance
(including perimeter airport service road
within airport boundary and not for general
public access).

4. Relocation of roads to permit airport de-
velopment or expansion or to remove ob-
structions.

Typical Ineligible Items

1. Offsite roads.
2. Roads to areas of exclusive use.

[Doc. No. 1329, 27 FR 12360, Dec. 13, 1962]
APPENDIX H TO PART 151
There is set forth below the contract provi-

sion required by the regulations of the Sec-
retary of Labor in part 5 of title 29 of the
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Code of Federal Regulations. Section
151.49(a) requires sponsors to insert this pro-
vision in full in each construction contract.

PROVISION REQUIRED BY THE REGULATIONS OF
THE SECRETARY OF LABOR

A. Minimum wages. (1) All mechanics and
laborers employed or working upon the site
of the work will be paid unconditionally and
not less often than once a week, and without
subsequent deduction or rebate on any ac-
count (except such payroll deductions as are
permitted by regulations issued by the Sec-
retary of Labor under the Copeland Act [29
CFR part 3]), the full amounts due at time of
payment computed at wage rates not less
than those contained in the wage determina-
tion decision(s) of the Secretary of Labor
which is (are) attached hereto and made a
part hereof, regardless of any contractual re-
lationship which may be alleged to exist be-
tween the contractor and such laborers and
mechanics; and the wage determination deci-
sion(s) shall be posted by the contractor at
the site of the work in a prominent place
where it (they) can be easily seen by the
workers. For the purpose of this paragraph,
contributions made or costs reasonably an-
ticipated under section 1(b)(2) of the Davis-
Bacon Act on behalf of laborers or mechanics
are considered wages paid to such laborers or
mechanics, subject to the provisions of sub-
paragraph (4) below. Also for the purpose of
this paragraph, regular contributions made
or costs incurred for more than a weekly pe-
riod under plans, funds, or programs, but
covering the particular weekly period, are
deemed to be constructively made or in-
curred during such weekly period (29 CFR
5.5(a)(1)(1)).

(2) Any class of laborers or mechanics
which is not listed in the wage determina-
tion(s) and which is to be employed under
the contract, shall be classified or reclassi-
fied comformably to the wage determina-
tion(s), and a report of the action taken shall
be sent by the [insert sponsor’s name] to the
FAA for approval and transmittal to the
Secretary of Labor. In the event that the in-
terested parties cannot agree on the proper
classification or reclassification of a par-
ticular class of laborers and mechanics to be
used, the question accompanied by the rec-
ommendation of the FAA shall be referred to
the Secretary of Labor for final determina-
tion (29 CFR 5.5(a)(1)(ii)).

(3) Whenever the minimum wage rate pre-
scribed in the contract for a class of laborers
or mechanics includes a fringe benefit which
is not expressed as an hourly wage rate and
the contractor is obligated to pay a cash
equivalent of such a fringe benefit, an hourly
cash equivalent thereof shall be established.
In the event the interested parties cannot
agree upon a cash equivalent of the fringe
benefit, the question, accompanied by the
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recommendation of the FAA shall be referred
to the Secretary of Labor for determination
(29 CFR 5.5(a)(1)(iii)).

(4) If the contractor does not make pay-
ments to a trustee or other third person, he
may consider as part of the wages of any la-
borer or mechanic the amount of any costs
reasonably anticipated in providing benefits
under a plan or program of a type expressly
listed in the wage determination decision of
the Secretary of Labor which is a part of this
contract: Provided, however, The Secretary of
Labor has found, upon the written request of
the contractor, that the applicable standards
of the Davis-Bacon Act have been met. The
Secretary of Labor may require the con-
tractor to set aside in a separate account as-
sets for the meeting of obligations under the
plan or program.

B. Withholding: FAA from sponsor. Pursuant
to the terms of the grant agreement between
the United States and [insert sponsor’s
name], relating to Federal-aid Airport
Project No. _ , and part 151 of the Federal
Aviation Regulations (14 CFR part 151), the
FAA may withhold or cause to be withheld
from the [insert sponsor’s name] so much of
the accrued payments or advances as may be
considered necessary to pay laborers and me-
chanics employed by the contractor or any
subcontractor on the work the full amount
of wages required by this contract. In the
event of failure to pay any laborer or me-
chanic employed or working on the site of
the work all or part of the wages required by
this contract, the FAA may, after written
notice to the [insert sponsor’s name], take
such action as may be necessary to cause the
suspension of any further payment or ad-
vance of funds until such violations have
ceased (29 CFR 5.5(a)(2)).

C. Payrolls and basic records. (1) Payrolls
and basic records relating thereto will be
maintained during the course of the work
and preserved for a period of three years
thereafter for all laborers and mechanics
working at the site of the work. Such
records will contain the name and address of
each such employee, his correct classifica-
tion, rates of pay (including rates of con-
tributions or costs anticipated of the types
described in section 1(b)(2) of the Davis-
Bacon Act), daily and weekly number of
hours worked, deductions made and actual
wages paid. Whenever the Secretary of Labor
has found, under 29 CFR 5.5(a)(1)(iv) (see sub-
paragraph (4) of subparagraph (A) above),
that the wages of any laborer or mechanic
include the amount of any costs reasonably
anticipated in providing benefits under a
plan or program described in section
1(b)(2)(B) of the Davis-Bacon Act, the con-
tractor shall maintain records which show
that the commitment to provide such bene-
fits is enforceable, that the plan or program
is financially responsible, and that the plan
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or program has been communicated in writ-
ing to the laborers or mechanics affected,
and records which show the costs anticipated
or the actual cost incurred in providing such
benefits (29 CFR 5.5(a)(3)(1)).

(2) The contractor will submit weekly a
copy of all payrolls to the [insert sponsor’s
name] for transmission to the FAA, as re-
quired by §151.53(a). The copy shall be ac-
companied by a statement signed by the em-
ployer or his agent indicating that the pay-
rolls are correct and complete, that the wage
rates contained therein are not less than
those determined by the Secretary of Labor
and that the classifications set forth for each
laborer or mechanic conform with the work
he performed. A submission of a ‘“Weekly
Statement of Compliance’ which is required
under this contract and the Copeland regula-
tions of the Secretary of Labor (29 CFR part
3) and the filing with the initial payroll or
any subsequent payroll of a copy of any find-
ings by the Secretary of Labor, under 29 CFR
5.5(a)(1)(iv) (see subparagraph (4) of para-
graph (A) above), shall satisfy this require-
ment. The prime contractor shall be respon-
sible for the submission of copies of payrolls
of all subcontractors. The contractor will
make the records required under the labor
standards clauses of the contract available
for inspection by authorized representatives
of the FAA and the Department of Labor,
and will permit such representatives to
interview employees during working hours
on the job (29 CFR 5.5(a)(3)(ii)).

D. Apprentices. Apprentices will be per-
mitted to work as such only when they are
registered, individually, under a bona fide
apprenticeship program registered with a
State apprenticeship agency which is recog-
nized by the Bureau of Apprenticeship and
Training, United States Department of
Labor; or, if no such recognized agency ex-
ists in a State, under a program registered
with the Bureau of Apprenticeship and
Training, United States Department of
Labor. The allowable ratio of apprentices to
journeymen in any craft classification shall
not be greater than the ratio permitted to
the contractor as to his entire work force
under the registered program. Any employee
listed on a payroll at an apprentice wage
rate, who is not registered as above, shall be
paid the wage rate determined by the Sec-
retary of Labor for the classification of work
he actually performed. The contractor or
subcontractor will be required to furnish to
the [insert sponsor’s name] written evidence
of the registration of his program and ap-
prentices as well as of the appropriate ratios
and wage rates, for the area of construction
prior to using any apprentices on the con-
tract work (29 CFR 5.5(a)(4)).

E. Compliance with Copeland Regulations.
The contractor shall comply with the
Copeland Regulations (29 CFR part 3) of the
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Secretary of Labor which are herein incor-
porated by reference (29 CFR 5.5(a)(b)).

F. Overtime requirements. No contractor or
subcontractor contracting for any part of
the contract work which may require or in-
volve the employment of laborers or me-
chanics shall require or permit any laborer
or mechanic in any workweek in which he is
employed on such work to work in excess of
eight hours in any calendar day or in excess
of forty hours in such workweek unless such
laborer or mechanic received compensation
at a rate not less than one and one-half
times his basic rate of pay for all hours
worked in excess of eight hours in any cal-
endar day or in excess of forty hours in such
workweek, as the case may be (29 CFR
5.5(c)(1)).

G. Violations; liability for unpaid wages; lig-
uidated damages. In the event of any viola-
tion of paragraph F of this provision, the
contractor and any subcontractor respon-
sible therefore shall be liable to any affected
employee for his unpaid wages. In addition,
such contractor and subcontractor shall be
liable to the United States for liquidated
damages. Such liquidated damages shall be
computed, with respect to each individual la-
borer or mechanic employed in violation of
said paragraph F of this provision, in the
sum of $10 for each calendar day on which
such employee was required or permitted to
work in excess of eight hours or in excess of
the standard workweek of forty hours with-
out payment of the overtime wages required
by said paragraph F of this provision (29 CFR
5.5 (c)(2)).

H. Withholding for unpaid wages and liq-
uidated damages, and priority of payment (1)
The FAA may withhold or cause to be with-
held, from any moneys payable on account of
work performed by the contractor or subcon-
tractor, such sums as may administratively
be determined to be necessary to satisfy any
liabilities of such contractor or subcon-
tractor for unpaid wages and liquidated dam-
ages as provided in paragraph G of this pro-
vision (29 CFR 5.5(c)(3)).

(2) In the event of failure or refusal of the
contractor or any subcontractor to comply
with overtime pay requirements of the Con-
tract Work Hours Standards Act, if the funds
withheld by the FAA for the violations are
not sufficient to pay fully both the unpaid
wages due laborers and mechanics and the
liquidated damages due the United States,
the available funds shall be used first to
compensate the laborers and mechanics for
the wages to which they are entitled (or an
equitable portion thereof when the funds are
not adequate for this purpose); and the bal-
ance, if any, shall be used for the payment of
liquidated damages (29 CFR 5.14 (d)(2)).

1. Subcontracts. The contractor will insert
in each of his subcontracts the clauses con-
tained in paragraphs A through H and J of
this provision, and also a clause requiring
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the subcontractors to include these provi-
sions in any lower tier subcontracts which
they may enter into, together with a clause
requiring this insertion in any further sub-
contracts that may in turn be made (29 CFR

5.5(a)(6), 5.5(c)(4)).

J. Contract termination; debarment. A breach
of paragraphs A through I of this provision
may be grounds for termination of the con-
tract. A breach of paragraphs A through E
and I may also be grounds for debarment as
provided in 29 CFR 5.6 of the regulations of
the Secretary of Labor (29 CFR 5.5(a)(8)).

[Doc. No. 6387, 29 FR 18002, Dec. 18, 1964, as
amended by Amdt. 151-9, 30 FR 14197, Nov. 11,
1965; Amdt. 151-38, 35 FR 5112, Mar. 26, 1970]

APPENDIX I TO PART 151

[Lists of Advisory Circulars incorporated by § 151.72: (a)
Circulars available free of charge.]

Number

Subject

AC 150/5300-3 ..

AC 150/5325-2A

AC 150/5325—4 ..

AC 150/5330-2 ...

AC 150/5335-1 ...

AC 150/5340-1A

AC 150/5340-3 ..

AC 150/5340-4A

AC 150/5340-5 ..

AC 150/5340-7 ..

AC 150/5340-13
AC 150/5340-14

AC 150/5340-15 .

AC 150/5345-1A

AC 150/5345-2 ..

AC 150/5345-3 ..

AC 150/5345-4 ...

AC 150/5345-5 ..

AC 150/5345-6 ..

AC 150/5345-7 ...

AC 150/5345-8 ..

AC 150/5345-9A

Adaptation of TSO-N18 Criterion to
Clearways and Stopways.

Airport  Surface Areas
Standards.

Runway Length Requirements for
Airport Design.

Runway/Taxiway Widths and Clear-
ances.

Airway Taxiways.

Marking of Serviceable Runways
and Taxiways.

Configuration Details of In-Runway
Lighting: Touchdown Zone, Run-
way Centerline, and Taxiway
Turnoff Lighting Systems.

Installation Details for Centerline and
Touchdown Zone Lighting Sys-
tems.

Segmented Circle Airport Marker
System.

Marking of Deceptive, Closed, and
Hazardous Areas on Airports.

High Intensity Lighting System.

Economy Approach Lighting Aids.

Taxiway Lighting System.

Approved Airport Lighting Equip-
ment.

Specification for L-810 Obstruction
Light.

Specification for L-821 Airport Light-
ing Panel for Remote Control of
Airport Lighting.

Specification for L-829
Lighted Airport Taxi
Sign.

Specification for L-847 Circuit Selec-
tor Switch, 5000 Volt 20 Ampere.
Specification for L-809 Airport Light
Base and Transformer Housing.
Specification for L-824 Underground
Electrical Cables for Airport Light-

ing Circuits.

Specification for L-840 Low Intensity
Runway, Landing Strip and Taxi-
way Light.

Specification for L-819 Fixed Focus
Bidirectional High Intensity Run-
way Light.

Gradient

Internally
Guidance
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[Lists of Advisory Circulars incorporated by § 151.72: (a)
Circulars available free of charge.]

Number

Subject

AC 150/5345-10A ......

AC 150/5345-11

AC 150/5345-12

AC 150/5345-13

AC 150/5345-14 ..

AC 150/5345-15

AC 150/5345-16

AC 150/5345-17 ........

AC 150/5345-18

AC 150/5345-19

AC 150/5345-20

AC 150/5345-21

AC 150/5345-22

AC 150/5345-23 ........

AC 150/5345-24 ........

AC 150/5345-25

AC 150/5345-26 ........

AC 150/5345-27 ........

AC 150/5345-30

AC 150/5345-31 ..

AC 150/5345-32

AC 150/5345-33

AC 150/5345-34 ........
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Specification for L-828 Constant
Current Regulator with Stepless
Brightness Control.

Specification for L-812 Static Indoor
Type Constant Current Regulator
Assembly, 4 KW and 712 KW,
with Brightness Control for Re-
mote Operation.

Specification for L-801 Beacon for
Small Airports.

Specification for L-841 Auxiliary
Relay Cabinet Assembly for Pilot
Control of Airport Lighting Circuits.

Specification for L-827 “A” Frame
Hinged Support for 12—Foot Wind
Cone.

Specification for L-842 Airport Cen-
terline Light.

Specification for L-843 Airport In-
Runway Touchdown Zone Light.
Specification for L-845 Semiflush

Inset Prismatic Airport Light.

Specification for L-811 Static Indoor
Type Constant Current Regulator
Assembly, 4 KW; With Brightness
Control and Runway Selection for
Direct Operation.

Specification for L-838 Semiflush
Prismatic Airport Light.

Specification for L-802 Runway and
Strip Light.

Specification for L-813 Static Indoor
Type Constant Current Regulator
Assembly; 4 KW and 72 KW; for
Remote Operation of Taxiway
Lights.

Specification for L-834 Individual
Lamp Series-to-Series Type Insu-
lating Transformer for 5,000 Volt
Series Circuit.

Specification  for
Edge Light.

Specification for L-849 Condenser
Discharge Type Flashing Light.

Specification for L-848 Medium In-
tensity Approach Light Bar Assem-
bly.

Specification for L-823 Plug and Re-
ceptacle, Cable Connectors.

Specification for L-807 Eight-Foot II-
luminated Wind Cone.

Specification for L-846 Electrical
Wire for Lighting Circuits To Be In-
stalled in Airport Pavements.

Specification for L-833 Individual
Lamp Series-to-Series Type Insu-
lating Transformer for 600 Volt or
3,000 Volt Series Circuits.

Specification for L-837 Large-Size
Light Base and Transformer Hous-
ing.

Specification for L-844 Individual
Lamp Series-to-Series Type Insu-
lating Transformer for 5,000 Volt
Series Circuit 20/6.6 Amperes 200
Watt.

Specification for L-839 Individual
Lamp Series-to-Series Type Insu-
lating Transformer for 5,000 Volt
Series Circuit 6.6/20 Amperes 300
Watt.

L-822 Taxiway
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[Lists of Advisory Circulars incorporated by § 151.72: (a)
Circulars available free of charge.]

Number Subject

AC 150/5345-35 ........ Specification for L-816 Circuit Selec-
tor Cabinet Assembly for 600 Volt
Series Circuits.

Specification for L-808 Lighted Wind
Tee.

FAA Specification L-850, Light As-
sembly, Airport Runway, Center-
line.

Materials and Tests Required by AC
150/5370-1, Standard Specifica-
tions for Construction of Airports.

AC 150/5310-1 .......... Preparation of Airport Layout Plans.

(b) Circulars for sale at the price stated.

AC 150/5345-36 ........

AC 150/5345-37A ......

AC 150/5370-3 ..........

AC 150/5370-1 .......... Standard Specifications for Con-
struction of Airports; $2.75.
AC 150/5370-1, CH 1 | Standard Specifications for Con-

struction of Airports; $0.35.

[Amdt. 151-13, 31 FR 11606, Sept. 2, 1966, as
amended by Amdt. 151-15, 31 FR 13423, Oct.
18, 1966]

PART 152—AIRPORT AID PROGRAM

Subpart A—General

Sec.
152.1
152.3
152.5

Applicability.

Definitions.

Exemptions.

1562.7 Certifications.

152.9 Forms.

152.11 Incorporation by reference.

Subpart B—Eligibility Requirements and
Application Procedures

152.101 Applicability.

152.103 Sponsors: Airport development.

152.105 Sponsors and planning agencies: Air-
port planning.

152.107 Project eligibility: Airport develop-
ment.

152.109 Project eligibility: Airport planning.

152.111 Application requirements: Airport
development.

152.113 Application requirements: Airport
planning.

152.115 Grant agreement: Offer, acceptance,
and amendment.

152.117 Public hearings.

152.119 Contract requirements and procure-
ment standards.

Subpart C—Funding of Approved Projects

152.201
152.203
152.205
152.207
152.209
152.211
152.213

Applicability.

Allowable project costs.

United States share of project costs.
Proceeds from disposition of land.
Grant payments: General.

Grant payments: Land acquisition.
Grant closeout requirements.
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Subpart D—Accounting and Reporting
Requirements

152.301
152.303
152.305
152.307
152.309
152.311
152.313
152.315

Applicability.

Financial management system.

Accounting records.

Retention of records.

Availability of sponsor’s records.

Availability of contractor’s records.

Property management standards.

Reporting on accrual basis.

152.317 Report of Federal cash transactions.

152.319 Monitoring and reporting of program
performance.

152.321 Notice of delay or acceleration.

1562.323 Budget revision: Airport develop-
ment.

152.325 Financial
planning.

status report: Airport

Subpart E—Nondiscrimination in Airport Aid
Program

152.401
152.403
152.405
152.407
152.409
152.411
152.413
152.415
152.417

Applicability.

Definitions.

Assurances.

Affirmative action plan: General.

Affirmative action plan standards.

Affirmative action steps.

Notice requirement.

Records and reports.

Monitoring employment.

152.419 Minority business.

152.421 Public accommodations,
and benefits.

152.423 Investigation and enforcement.

152.425 Effect of subpart.

services,

Subpart F—Suspension and Termination of
Grants

152.501
152.503
152.505
152.507
152.509

Applicability.

Suspension of grant.
Termination for cause.
Termination for convenience.
Request for reconsideration.

Subpart G—Energy Conservation in Airport
Aid Program

152.601
152.603
152.605

Purpose.

Applicability.

Definitions.

152.607 Building design requirements.

152.609 Energy conservation practices.

APPENDIX A TO PART 152—CONTRACT AND
LABOR PROVISIONS

APPENDIX B TO PART 152—LIST OF ADVISORY
CIRCULARS INCORPORATED BY §152.11

APPENDIX C TO PART 152—PROCUREMENT PRO-
CEDURES AND REQUIREMENTS

APPENDIX D TO PART 152—ASSURANCES

AUTHORITY: 49 U.S.C. 106(g), 47106, 47127.

SOURCE: Docket No. 19430, 456 FR 34784, May
22, 1980, unless otherwise noted.
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Subpart A—General

§152.1 Applicability.

This part applies to airport planning
and development under the Airport and
Airway Development Act of 1970, as
amended (49 U.S.C. 1701 et seq.).

§152.3 Definitions.

The following are definitions of
terms used throughout this part:

AADA means the Airport and Airway
Development Act of 1970, as amended
(49 U.S.C. 1701 et seq.).

Air carrier airport means—

(1) An existing public airport regu-
larly served, or a new public airport
that the Administrator determines will
be regularly served, by an air carrier,
other than a charter air carrier, certifi-
cated by the Civil Aeronautics Board
under section 401 of the Federal Avia-
tion Act of 1958; and

(2) A commuter service airport.

Airport means—

(1) Any area of land or water that is
used, or intended for use, for the land-
ing and takeoff of aircraft;

(2) Any appurtenant areas that are
used, or intended for use, for airport
buildings, other airport facilities, or
rights-of-way; and

(3) All airport buildings and facilities
located on the areas specified in this
definition.

Airport development means—

(1) Any work involved in con-
structing, improving, or repairing a
public airport or portion thereof, in-
cluding the removal, lowering, reloca-
tion, and marking and lighting or air-
port hazards, and including navigation
aids used by aircraft landing at, or tak-
ing off from, a public airport, and in-
cluding safety equipment required by
rule or regulation for certification of
the airport under section 612 of the
Federal Aviation Act of 1958, and secu-
rity equipment required of the sponsor
by the FAA by rule or regulation for
the safety and security of persons or
property on the airport, and including
snow removal equipment, and includ-
ing the purchase of noise suppressing
equipment, the construction of phys-
ical barriers, and landscaping for the
purpose of diminishing the effect of
aircraft noise on any area adjacent to a
public airport.

§152.3

(2) Any acquisition of land or of any
interest therein, or of any easement
through or other interest in airspace,
including land for future airport devel-
opment, which is necessary to permit
any such work or to remove or miti-
gate or prevent or limit the establish-
ment of, airport hazards; and

(3) Any acquisition of land or of any
interest therein necessary to insure
that such land is used only for purposes
which are compatible with the noise
levels of the operation of a public air-
port.

Airport hacard means any structure
or object of natural growth located on
or in the vicinity of a public airport, or
any use of land near a public airport,
that—

(1) Obstructs the airspace required
for the flight of aircraft landing or tak-
ing off at the airport; or

(2) Is otherwise hazardous to aircraft
landing or taking off at the airport.

Airport layout plan means a plan for
the layout of an airport, showing exist-
ing and proposed airport facilities.

Airport master planning means the de-
velopment for planning purposes of in-
formation and guidance to determine
the extent, type, and nature of develop-
ment needed at a specific airport.

Airport system planning means the de-
velopment for planning purposes of in-
formation and guidance to determine
the extent, type, nature, location, and
timing of airport development needed
in a specific area to establish a viable
and balanced system of public airports.

Audit means the examination and
verification of part or all of the docu-
mentary evidence supporting an item
of project cost in accordance with At-
tachment P of Office of Management
and Budget Circular A-102 (44 FR
60958).

Commuter service airport means an air
carrier airport—

(1) That is not served by an air car-
rier certificated under section 401 of
the Federal Aviation Act of 1958;

(2) That is regularly served by one or
more air carriers operating under an
exemption granted by the Civil Aero-
nautics Board from section 401(a) of the
Federal Aviation Act of 1958; and
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(3) At which not less than 2,500 pas-
sengers were enplaned during the pre-
ceding calendar year by air carriers op-
erating under an exemption from sec-
tion 401(a).

Force account means—

(1) The sponsor’s or planning agen-
cy’s own labor force; or

(2) The labor force of another public
agency acting as an agent of the spon-
sor or planning agency.

General aviation airport means a pub-
lic airport other than an air carrier
airport.

Landing area means an area used, or
intended to be used, for the landing,
takeoff, or surface maneuvering of air-
craft.

NASP means the National Airport
System Plan.

National Airport System Plan means
the plan for the development of public
airports in the United States formu-
lated by the Administrator under sec-
tion 12 of the AADA.

Nonrevenue producing public-use areas
means areas that are directly related
to the movement of passengers and
baggage in air commerce within the
boundaries of the airport.

Passengers enplaned means—

(1) United States domestic, terri-
torial, and international revenue pas-
senger enplanements in scheduled and
nonscheduled service of air carriers;
and

(2) Revenue passenger enplanements
by foreign air carriers in intrastate and
interstate commerce.

Planning agency means a planning
agency designated by the Adminis-
trator that is authorized by the laws of
a State, the Commonwealth of Puerto
Rico, the Virgin Islands, American
Samoa, the Trust Territory of the Pa-
cific Islands, or Guam, or by the laws
of a political subdivision of any of
those entities, to engage in areawide
planning for the areas in which assist-
ance under this part is to be used.

Project means a project for the ac-
complishment of airport development,
airport master planning, or airport sys-
tem planning.

Project costs means any costs involved
in accomplishing a project.

Project formulation costs means, with
respect to projects for airport develop-
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ment, any necessary costs of formu-
lating a project including—

(1) The costs of field surveys and the
preparation of plans and specifications;

(2) The acquisition of land or inter-
ests in land, or easement through or
other interests in airspace; and

(3) Any necessary administrative or
other incidental costs incurred by the
sponsor specifically in connection with
the accomplishment of a project for
airport development, that would not
have been incurred otherwise.

Public agency means—

(1) A state, the Commonwealth of
Puerto Rico, the Virgin Islands, Amer-
ican Samoa, the Trust Territory of the
Pacific Islands, the Government of the
Northern Marianas, Guam, or any
agency of those entities;

(2) A municipality or other political
subdivision;

(3) A tax-supported organization; or

(4) An Indian tribe or pueblo.

Public airport means any airport
that—

(1) Is used, or intended to be used, for
public purposes;

(2) Is under the control of a public
agency; and

(3) Has a property interest satisfac-
tory to the Administrator in the land-
ing area.

Reliever airport means a general avia-
tion airport designated by the Admin-
istrator as having the primary function
of relieving congestion at an air carrier
airport by diverting from that airport
general aviation traffic.

Runway clear zone means an area at
ground level underlying a portion of
the approach surface specified in the
standards incorporated into this part
by §152.11.

Satisfactory property interest means—

(1) Title free and clear of any rever-
sionary interest, lien, easement, lease,
or other encumbrance that, in the
opinion of the Administrator would—

(i) Create an undue risk that it might
deprive the sponsor of possession or
control;

(ii) Interfere with the use of the air-
port for public airport purposes; or

(iii) Make it impossible for the spon-
sor to carry out the agreements and
convenants in its grant application;

(2) Unless a shorter term is author-
ized by the Administrator, a lease of
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not less than 20 years granted to the
sponsor by another public agency, or
the United States, that has title as de-
scribed in paragraph (1) of this defini-
tion, on terms that the Administrator
considers satisfactory;

(3) In the case of an off-airport area,
title or an agreement, easement, lease-
hold or other right or property interest
that, in the Administrator’s opinion,
provides reasonable assurance that the
sponsor will not be deprived of its right
to use the land for the intended pur-
pose during the period necessary to
meet the requirements of the grant
agreement; or

(4) In the case of a runway clear zone,
an easement or a covenant running
with the land, giving the airport oper-
ator or owner enough control to rid the
clear zone of all airport hazards and
prevent the creation of future airport
hazards.

Sponsor means any public agency
that, whether individually or jointly
with one or more other public agencies,
submits to the Administrator, in ac-
cordance with this part, an application
for financial assistance.

Stage development means airport de-
velopment accomplished under stage
construction over not less than two
years where the sponsor assures that
any development not funded under the
initial grant agreement will be com-
pleted with or without Federal funds.

State means a State of the United
States or the District of Columbia.

Terminal development means airport
development in the nonrevenue pro-
ducing public-use areas which are asso-
ciated with the terminal and which are
directly related to the movement of
passengers and baggage in air com-
merce within the boundaries of the air-
port, including, but not limited to, ve-
hicles for the movement of passengers
between terminal facilities and air-
craft.

Unified Planning Work Program means
a single document prepared by a local
areawide planning agency that identi-
fies all transportation and related
planning activities that will be under-
taken within the metropolitan area
during a one-year or two-year period.

§152.5

§152.5 Exemptions.

(a) Except as provided in paragraph
(b) of this section, any interested per-
son may petition the Regional Director
concerned for a temporary or perma-
nent exemption from any requirement
of this part.

(b) The Regional Director concerned
does not issue an exemption from any
rule of this part if the grant of exemp-
tion would be inconsistent with a spe-
cific provision of, or the purpose of, the
AADA, or any other applicable Federal
law.

(c) Bach petition filed under this sec-
tion must—

(1) Unless otherwise authorized by
the Regional Director concerned, be
submitted not less than 60 days before
the proposed effective date of the ex-
emption;

(2) Be submitted in duplicate to the
FAA Regional Office or Airports Dis-
trict Office having jurisdiction over
the area in which the airport is lo-
cated;

(3) Contain the text or substance of
the rule from which the exemption is
sought;

(4) Explain the nature and extent of
the relief sought; and

(6) Contain any information, views,
or arguments in support of the exemp-
tion.

(d) The Regional Director concerned
either grants or denies the exemption
and notifies the petitioner of the deci-
sion. The FAA publishes a summary of
the grant or denial of petition for ex-
emption in the FEDERAL REGISTER.

The summary includes—

(1) The docket number of the peti-
tion;

(2) The name of the petitioner;

(3) A citation of each rule from which
relief is requested;

(4) A brief description of the general
nature of the relief requested; and

(5) The disposition of the petition.

(e) Official FAA records, including
grants and denials of exemptions, re-
lating to petitions for exemption are
maintained in current docket form in
the Office of the Regional Counsel for
the region concerned.

(f) Any interested person may—

(1) Examine any docketed material
at the Office of the Regional Counsel,
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at any time after the docket is estab-
lished, except material that is ordered
withheld from the public under section
1104 of the Federal Aviation Act of 1958
(49 U.S.C. 1504); and

(2) Obtain a photostatic or similar
copy of docketed material upon paying
the same fee as that prescribed in 49
CFR part 1.

§152.7 Certifications.

(a) Subject to such terms and condi-
tions as the Administrator may pre-
scribe, a sponsor or a planning agency
may submit, with respect to any provi-
sion of this part implementing a statu-
tory or administrative requirement im-
posed on the sponsor or planning agen-
cy under the AADA, a certification
that the sponsor or planning agency
has complied or will comply with the
provision, instead of making the show-
ing required.

(b) The Administrator exercises dis-
cretion in determining whether to ac-
cept a certification.

(c) Acceptance by the Administrator
of a certification from a sponsor or
planning agency may be rescinded by
the Administrator at any time if, in
the Administrator’s opinion, it is nec-
essary to do so.

(d) If the Administrator determines
that it is necessary, the sponsor or
planning agency, on request, shall
show compliance with any requirement
for which a certification was accepted.

§152.9 Forms.

Any form needed to comply with this
part may be obtained at any FAA Re-
gional Office or Airports District Of-
fice.

§152.11 Incorporation by reference.

(a) Mandatory standards. The advisory
circulars listed in appendix B to this
part are incorporated into this part by
reference. The Director, Office of Air-
port Standards, determines the scope
and content of the technical standards
to be included in each advisory circular
in appendix B, and may add to, or de-
lete from, appendix B any advisory cir-
cular or part thereof. Except as pro-
vided in paragraph (c) of this section,
these guidelines are mandatory stand-
ards.
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(b) Modification of standards. When
necessary to meet local conditions, any
technical standard set forth in appen-
dix B may be modified for individual
projects, if it is determined that the
modifications will provide an accept-
able level of safety, economy, dura-
bility, and workmanship. The deter-
mination and modification may be
made by the Director, Office of Airport
Standards, or the appropriate Regional
Director, in instances where the au-
thority has not been specifically re-
served by the Director, Office of Air-
port Standards.

(c) State standards. Standards estab-
lished by a state for airport develop-
ment at general aviation airports in
the state may be the standards applica-
ble to those airports when they have
been approved by the Director, Office
of Airport Standards, or the appro-
priate Regional Director, in instances
where approval authority has not been
specifically reserved by the Director,
Office of Airport Standards.

(d) Availability of advisory circulars.
The advisory circulars listed in appen-
dix B may be inspected and copied at
any FAA Regional Office or Airports
District Office. Copies of the circulars
that are available free of charge may
be obtained from any of those offices or
from the FAA Distribution Unit, M-
443.1, Washington, DC 20590. Copies of
the circulars that are for sale may be
bought from the Superintendent of
Documents, U.S. Government Printing
Office, Washington, DC 20402.

Subpart B—Eligibility Requirements
and Application Procedures

SOURCE: Docket No. 19430, 456 FR 34786, May
22, 1980, unless otherwise noted.

§152.101 Applicability.

This subpart contains requirements
and application procedures applicable
to airport development and planning
projects.

§152.103 Sponsors:
ment.

Airport develop-

(a) To be eligible to apply for a
project for airport development with
respect to a particular airport the fol-
lowing requirements must be met:
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(1) Each sponsor must be a public
agency authorized by law to submit the
project application;

(2) If a sponsor is the holder of an air-
port operating certificate issued for the
airport under part 139 of this chapter,
it must be in compliance with the re-
quirements of part 139.

(3) When any of the following agree-
ments is applicable to an airport which
the sponsor owns or controls, the spon-
sor must have complied with the agree-
ment, or show to the satisfaction of the
Administrator that it will comply or,
for reasons beyond its control, cannot
comply with the agreement:

(i) Bach grant agreement made with
it under the Federal Airport Act (49
U.S.C. 1101 et seq.), or the AADA.

(ii) Each convenant in a conveyance
to it under section 16 of the Federal
Airport Act or section 23 of the AADA.

(iii) Each convenant in a conveyance
to it of surplus airport property under
section 13(a) of the Surplus Property
Act (60 U.S.C. App 1622(g)) or under
Regulation 16 of the War Assets Ad-
ministration.

(4) The sponsor, in the case of a sin-
gle sponsor, or one or more of the co-
sponsors must have, or be able to ob-
tain—

(i) Funds to pay all estimated costs
of the project that are not to be born
by the United States; and

(ii) Satisfactory property interests in
the lands to be developed or used as
part of, or in connection with, the air-
port as it will be after the project is
completed.

(b) Another public agency may act as
agent of the public agency that is to
own and operate the airport, for the
purpose of channeling grant funds in
accordance with state or local law,
without becoming a sponsor.

§152.105 Sponsors and planning agen-
cies: Airport planning.

(a) To be eligible to apply for a
project for airport planning—

(1) If the project is for airport master
planning—

(i) BEach sponsor must be a public
agency and meet the requirements of
§152.103(a)(3); and

(ii) The sponsor, in the case of a sin-
gle sponsor, or one or more COsSponsors
must be legally able to implement the

§152.109

planning, within the existing or pro-
posed airport boundaries, that results
from the project study.

(2) If the project is for airport system
planning, each sponsor must be a plan-
ning agency.

(b) Another public agency or plan-
ning agency may act as agent of an-
other public agency or planning agen-
cy, for the purpose of channeling grant
funds in accordance with state or local
law, without becoming a sponsor.

§152.107 Project eligibility: Airport de-
velopment.

(a) Except in the case of approved
stage development, each project for
airport development must provide for—

(1) Development of an airport or unit
of an airport that is safe, useful, and
usable; or,

(2) An additional facility that in-
creases the safety, usefulness, and
usability of an airport.

(b) Unless otherwise authorized by
the Administrator, a project for airport
development must involve more than
$25,000 in United States funds.

(¢c) The development included in a
project for airport development must—

(1) In the opinion of the Adminis-
trator, be ‘‘airport development’ as de-
fined in §152.3;

(2) Be identified as airport develop-
ment in the mandatory standards in-
corporated into this part by §152.11;
and

(3) Be described in an approved air-
port layout plan.

(d) The airport involved in a project
for airport development must be in-
cluded in the current NASP.

(e) In complying with paragraph (a)
of this section, the sponsor must—

(1) Own, acquire, or agree to acquire
control over, or a property interest in,
runway clear zones that the Adminis-
trator considers adequate; and

(2) Provide for approach and runway
lighting systems satisfactory to the
Administrator.

§152.109 Project
planning.

eligibility: Airport

(a) Airport master planning. A pro-
posed project for airport master plan-
ning is not approved unless—
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(1) The location of the existing or
proposed airport is included in the cur-
rent NASP;

(2) In the opinion of the Adminis-
trator, the proposed planning would
promote the effective location of public
airports and the development of an
adequate NASP;

(3) The project is airport master
planning as defined in §152.3;

(4) If the project has been determined
to have areawide significance by an ap-
propriate areawide agency, it has been
incorporated into a unified planning
work program; and

(6) In the case of a proposed project
for airport master planning in a large
or medium air traffic hub, in the opin-
ion of the Administrator—

(i) There is an appropriate system
plan identifying the need for the air-
port;

(ii) The absence of a system plan is
due to the failure of the responsible
planning agency to proceed with its
preparation; or

(iii) An existing system plan is not
acceptable.

(b) Airport system planning. A pro-
posed project for airport system plan-
ning is not approved unless—

(1) In the opinion of the Adminis-
trator, the project promotes the effec-
tive location of public airports;

(2) In the opinion of the Adminis-
trator, the project promotes the devel-
opment of an adequate NASP;

(3) The project is airport system
planning as defined in §152.3; and

(4) When the project encompasses a
metropolitan area that includes a large
or medium hub airport, the project is
incorporated in a wunified planning
work program.

§152.111 Application
Airport development.

requirements:

(a) An eligible sponsor that desires to
obtain Federal aid for eligible airport
development must apply to the FAA in
accordance with this section. The spon-
sor must apply on a form and in a man-
ner prescribed by the Administrator,
through the FAA Airports District Of-
fice or Airports Field Office having ju-
risdiction over the area where the
sponsor is located or, where there is no
such office, the Regional Office having
that jurisdiction.
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(b) Preapplication for Federal assist-
ance. A preapplication for Federal as-
sistance must be submitted unless—

(1) The Federal fund request is for
$100,000 or less; or,

(2) The project does not include con-
struction, land acquisition, or land im-
provement.

(¢c) Unless otherwise authorized by
the Administrator, the preapplication
required by paragraph (b) of this sec-
tion must be accompanied by the fol-
lowing:

(1) A list of the items of airport de-
velopment requested for programming,
together with an itemized estimated
cost of the work involved.

(2) A sketch or sketches of the air-
port layout indicating the location for
each item of work proposed, using the
same item numbers used in the list re-
quired by paragraph (c)(1) of this sec-
tion.

(3) If the proposed project involves
the displacement of persons or the ac-
quisition of real property, the assur-
ances required by §§25.57 and 25.59, as
applicable, of the Regulations of the
Office of the Secretary of Transpor-
tation (49 CFR 25.57 and 25.59), whether
or not reimbursement is being re-
quested for the costs of displacement
or real property acquisition.

(4) Any comments or statements re-
quired by appendix E, Procedures Im-
plementing Office of Management and
Budget Circular A-95, to this part, with
a showing that they have been consid-
ered by the sponsor.

(5) If the proposed development in-
volves the construction of eligible air-
port buildings or the acquisition of eli-
gible fixed equipment to be contained
in those buildings, a statement wheth-
er the proposed development will be in
an area of the community that has
been identified by the Department of
Housing and Urban Development as an
area of special flood hazard as defined
in the Flood Disaster Protection Act of
1973 (42 U.S.C. 4002 et seq.).

(6) If the proposed development is in
an area of special flood hazard, a state-
ment whether the community is par-
ticipating in the National Flood Insur-
ance Program (42 U.S.C. 4011 et seq.).

(7) The sponsor’s environmental as-
sessment prepared in conformance with
appendix 6 of FAA Order 1050.1C,
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“Policies and Procedures for Consid-
ering Environmental Impacts’” (45 FR
2244; Jan. 10, 1980), and FAA Order
5050.4, ‘‘Airport Environmental Hand-
book” (45 FR 56624; Aug. 24, 1980), if an
assessment is required by Order 5050.4.
Copies of these orders may be exam-
ined in the Rules Docket, Office of the
Chief Counsel, FAA, Washington, D.C.,
and may be obtained on request at any
FAA regional office headquarters or
any airports district office.

(8) A showing that the sponsor has
complied with the public hearing re-
quirements in §152.117.

(9) In the case of a proposed new air-
port serving any area that does not in-
clude a metropolitan area, a showing
that each community in which the pro-
posed airport is to be located has ap-
proved the proposed airport site
through the body having general legis-
lative jurisdiction over it.

(10) In the case of a proposed project
at an air carrier airport, a statement
that the sponsor, in making the deci-
sion to undertake the project, has con-
sulted with air carriers using the air-
port.

(11) In the case of a proposed project
at a general aviation airport, a state-
ment that the sponsor, in making the
decision to undertake the project, has
consulted with fixed-base operators
using the airport.

(12) In the case of terminal develop-
ment, a certification that the airport
has, or will have, all safety and secu-
rity equipment required for -certifi-
cation of the airport under part 139 and
has provided, or will provide, for access
to the passenger enplaning and
deplaning area to passengers enplaning
or deplaning from aircraft other than
air carrier aircraft.

(d) Allocation of funds. If the proposed
project for airport development is se-
lected by the Administrator for inclu-
sion in a program, a tentative alloca-
tion of funds is made for the project
and the sponsor is notified of the allo-
cation. The tentative allocation may
be withdrawn if the sponsor does not
submit a project application in accord-
ance with paragraph (f) of this section.

(e) Application for Federal assistance.
As soon as practicable after receiving
notice of a tentative allocation or, if a
preapplication is not required (as pro-
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vided in paragraph (b) of this section),
an application for Federal assistance
must be submitted.

(f) Unless otherwise authorized by
the Administrator, the application re-
quired by paragraph (e) of this section
must be accompanied by the following:

(1) When a preapplication has not
been previously submitted, the infor-
mation required by paragraph (c) of
this section.

(2) A property map of the airport
showing—

(i) The property interests of each
sponsor in all the lands to be developed
or used as part of, or in connection
with, the airport as it will be when the
project is completed; and

(ii) All property interests acquired or
to be acquired, for which U.S. aid is re-
quested under the project.

(3) With respect to all lands to be de-
veloped or used as a part of, or in con-
nection with, the airport (as it will be
when the project is completed) in
which a satisfactory property interest
is not held by a sponsor, a covenant by
the sponsor that it will obtain a satis-
factory property interest before con-
struction is begun or within a reason-
able time if not needed for construc-
tion.

(4) If the proposed project involves
the displacement of persons, the relo-
cation plan required by §25.56 of the
Regulations of the Office of the Sec-
retary of Transportation.

(5) When the project involves an air-
port location, a runway location, or a
major runway extension, a written cer-
tification from the Governor of the
state in which the project may be lo-
cated (or a delegatee), providing rea-
sonable assurance that the project will
be located, designed, constructed, and
operated so as to comply with applica-
ble air and water quality standards.

(6) A statement whether any build-
ing, installation, structure, location,
or site of operations to be utilized in
the performance of the grant or any
contract made pursuant to the grant
appears on the list of violating facili-
ties distributed by the Environmental
Protection Agency under the provi-
sions of the Clean Air Act and Federal
Water Pollution Control Act (40 CFR
part 15).
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(7) The assurances on Civil Rights re-
quired by §21.7 of the Regulations of
the Office of the Secretary of Transpor-
tation (49 CFR 21.7) and §152.405.

(8) Plans and specifications for the
proposed development in accordance
with the design and construction
standards listed in appendix B to this
part.

(9) The applicable assurances re-
quired by appendix D to this part.

(10) If cosponsors are not willing to
assume, jointly and severally, the obli-
gations imposed on them by this part
and the grant agreement, a statement
satisfactory to the Administrator indi-
cating—

(i) The responsibilities of each spon-
sor with respect to the accomplishment
of the proposed project and the oper-
ation and maintenance of the airport;

(ii) The obligations each will assume
to the United States; and

(iii) The name of the sponsor or spon-
sors who will accept, receipt for, and
disburse grant payments.

(g) Additional documentation. The Ad-
ministrator may request additional
documentation as needed to support
specific items of development or to
comply with other Federal and local
requirements as they pertain to the re-
quested development.

(Secs. 303, 307, 308, 312, and 313, Federal Avia-
tion Act of 1958 (49 U.S.C. 1344, 1348, 1349,
1353, and 1354); sec. 6(c), Dept. of Transpor-
tation Act (49 U.S.C. 1655(c)); Airport and
Airway Development Act of 1970, as amended
(49 U.S.C. 1701 et seq.); sec. 1.47(f)(1), Regula-
tions of the Office of the Secretary of Trans-
portation (49 CFR 1.47(1)); OMB Circular A-
95, Revised (41 FR 2052; Jan. 13, 1976))

[Doc. No. 19430, 45 FR 34784, May 22, 1980, as
amended by Amdt. 1562-11, 46 FR 56622, Aug.
25, 1980; 45 FR 58107, Sept. 2, 1980; Amdt. 152-
13, 46 FR 30809, June 11, 1981]

§152.113 Application
Airport planning.

(a) Application for Federal assistance.
An eligible sponsor or planning agency
that desires to obtain Federal aid for
eligible airport master planning or air-
port system planning must submit an
application for Federal assistance, on a
form and in a manner prescribed by the
Administrator, to the appropriate FAA
Airports District Office or Airports
Field Office having jurisdiction over
the area where the sponsor or planning

requirements:
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agency is located or, where there is no
such office, the Regional Office having
that jurisdiction.

(b) Unless otherwise authorized by
the Administrator, the application re-
quired by paragraph (a) of this section
must be accompanied by the following:

(1) Any comments or statements re-
quired by appendix E, Procedures Im-
plementing Office of Management and
Budget Circular A-95, to this part.

(2) Budget (project costs) information
subdivided into the following func-
tions, as appropriate, and the basis for
computation of these costs:

(i) Third party contracts.

(ii) Sponsor force account costs.

(iii) Administrative costs.

(3) A program narrative describing
the proposed planning project includ-
ing—

(i) The objective;

(ii) The results and benefits expected;

(iii) A Work Statement including—

(A) A detailed description of each
work element;

(B) A list of each organization, con-
sultant, and key individual who will
work on the planning project, and the
nature of the contribution of each; and

(C) A proposed schedule of work ac-
complishment; and

(iv) The geographic location of the
airport or the boundaries of the plan-
ning area.

(4) If the sponsor proposes to accom-
plish the project with its own forces or
those of another public or planning
agency—

(1) An assurance that adequate, com-
petent personnel are available to satis-
factorily accomplish the proposed plan-
ning project, and

(ii) A description of the qualifica-
tions of the key personnel.

(5) If cosponsors are not willing to as-
sume, jointly, and severally, the obli-
gations imposed on them by this part
and the grant agreement, a statement
satisfactory to the Administrator indi-
cating—

(i) The responsibilities of each spon-
sor with respect to the accomplishment
of the proposed project;

(ii) The obligations each will assume
to the United States; and

(iii) The name of the sponsor or spon-
sors who will accept, receipt for, and
disburse grant payments.
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(6) The assurances on Civil Rights re-
quired by §21.7 of the Regulations of
the Office of the Secretary of Transpor-
tation (49 CFR 21.7).

(7) The applicable assurances re-
quired by appendix D of this part.

(c) Additional documentation. The Ad-
ministrator may request additional
documentation as needed to support a
master plan or system plan, or to com-
ply with other Federal and local re-
quirements as they pertain to the re-
quested plan.

(Secs. 303, 307, 308, 312, and 313, Federal Avia-
tion Act of 1958 (49 U.S.C. 1344, 1348, 1349,
1353, and 1354); sec. 6(c), Dept. of Transpor-
tation Act (49 U.S.C. 1655(c)); Airport and
Airway Development Act of 1970, as amended
(49 U.S.C. 1701 et seq.); sec. 1.47(f)(1), Regula-
tions of the Office of the Secretary of Trans-
portation (49 CFR 1.47(1)); OMB Circular A-
95, Revised (41 FR 2052; Jan. 13, 1976))

[Doc. No. 19430, 45 FR 34784, May 22, 1980, as
amended by Amdt. 1562-13, 46 FR 30809, June
11, 1981]

§152.115 Grant agreement: Offer, ac-
ceptance, and amendment.

(a) Offer. Upon approving a project
for airport development, airport mas-
ter planning, or airport system plan-
ning, the Administrator issues a writ-
ten offer that sets forth the terms, lim-
itations, and requirements of the pro-
posed agreement.

(b) Acceptance. The acceptance of an
offer or an amendment to a grant
agreement must be in writing. The
sponsor’s or planning agency’s attor-
ney must certify that the acceptance
complies with all applicable law, and
constitutes a legal and binding obliga-
tion of the sponsor or planning agency.

(c) Amendment: Airport development
grants. The maximum obligation of the
United States under a grant agreement
for an airport development project may
be increased by an amendment if—

(1) Except as otherwise provided by
the Uniform Relocation Assistance and
Real Property Acquisition Policies Act
of 1970, the maximum obligation of the
United States is not increased by more
than 10 percent;

(2) Funds are available for the in-
crease;

(3) The sponsor shows that the in-
crease is justified; and

(4) The change does not prejudice the
interest of the United States.

§152.117

(d) Reduction of U.S. Share: Airport de-
velopment grants. When project work for
which costs have been incurred is de-
leted from a grant agreement, the Ad-
ministrator reduces the maximum obli-
gation of the United States proportion-
ately, based on the cost or value of the
deleted work as shown on the project
application.

(e) Amendment: Airport planning. A
grant agreement for airport planning
may be changed if—

(1) The change does not increase the
maximum obligation of the TUnited
States under the grant agreement; and

(2) The change does not prejudice the
interest of the United States.

§152.117 Public hearings.

(a) Before submitting a
preapplication for Federal assistance
for an airport development project in-
volving the location of an airport, an
airport runway, or a runway extension,
the sponsor must give notice of oppor-
tunity for a public hearing, in accord-
ance with paragraph (b) of this section,
for the purpose of—

(1) Considering the economic, social,
and environmental effects of the loca-
tion of the airport, the airport runway,
or the runway extension; and

(2) Determining the consistency of
the location with the goals and objec-
tives of any urban planning that has
been carried out by the community.

(b) The notice of opportunity for pub-
lic hearing must—

(1) Include a concise statement of the
proposed development;

(2) Be published in a newspaper of
general circulation in the communities
in or near which the project may be lo-
cated;

(3) Provide a minimum of 30 days
from the date of the notice for submis-
sion of requests for a hearing by per-
sons having an interest in the eco-
nomic, social, or environmental effects
of the project; and

(4) State that a copy is available of
the sponsor’s environmental assess-
ment, if one is required by appendix 6
of FAA Order 1050.1C, ‘‘Policies and
Procedures for Considering Environ-
mental Impacts’ (45 FR 2244; Jan. 10,
1980), and FAA Order 5050.4, ‘‘Airport
Environmental Handbook” (45 FR
56624; Aug. 25, 1980), and will remain
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available, at the sponsor’s place of
business for examination by the public
for a minimum of 30 days, beginning
with the date of the notice, before any
hearing held under the notice.

(c) A public hearing must be provided
if requested. If a public hearing is to be
held, the sponsor must publish a notice
of that fact, in the same newspaper in
which the notice of opportunity for a
hearing was published.

(d) The notice required by paragraph
(c) of this section must—

(1) Be published not less than 15 days
before the date set for the hearing;

(2) Specify the date, time, and place
of the hearings;

(3) Contain a concise description of
the proposed project; and

(4) Indicate where and at what time
more detailed information may be ob-
tained.

(e) If a public hearing is held, the
sponsor must—

(1) Provide the Administrator a sum-
mary of the issues raised, the alter-
natives considered, the conclusion
reached, and the reasons for that con-
clusion; and

(2) If requested by the Administrator
before the hearing, prepare a verbatim
transcript of the hearing for submis-
sion to the Administrator.

(f) If a hearing is not held the sponsor
must submit with its preapplication a
certification that notice of opportunity
for a hearing has been provided in ac-
cordance with this section and that no
request for a public hearing has been
received.

[Doc. No. 19430, 45 FR 34784, May 22, 1980, as
amended by Amdt. 152-11, 45 FR 56622, Aug.
25, 1980]

§152.119 Contract requirements and
procurement standards.

To the extent applicable, all grant
agreements, contracts, and sub-
contracts involving airport develop-
ment projects or airport planning must
be in accordance with the contract re-
quirements in appendices A and C, as
applicable, and the procurement stand-
ards in Attachment O of Office of Man-
agement and Budget Circular A-102 (42
FR 45828).
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Subpart C—Funding of Approved
Projects

SOURCE: Docket No. 19430, 456 FR 34789, May
22, 1980, unless otherwise noted.

§152.201 Applicability.

This subpart contains the require-
ments for funding projects for airport
development, airport master planning,
and airport system planning.

§152.203 Allowable project costs.

(a) Airport development. To be an al-
lowable project cost, for the purposes
of computing the amount of an airport
development grant, an item that is
paid or incurred must, in the opinion of
the Administrator—

(1) Have been necessary to accom-
plish airport development in con-
formity with—

(i) The approved plans and specifica-
tions for an approved project; and

(ii) The terms of the grant agreement
for the project;

(2) Be reasonable in amount (subject
to partial disallowance to the extent
the Administrator determines it is un-
reasonable);

(3) Have been incurred after the date
the grant agreement was executed, ex-
cept that project formulation costs
may be allowed even though they were
incurred before that date;

(4) Be supported by satisfactory evi-
dence;

(5) Have not been included in an air-
port planning grant; and

(6) Be a cost determined in accord-
ance with the cost principles for State
and local governments in Federal Man-
agement Circular 74-4 (39 FR 27133; 43
FR 50977).

(b) Airport Planning. To be an allow-
able project cost, for the purposes of
computing the amount of an airport
planning grant, an item that is paid or
incurred must, in the opinion of the
Administrator—

(1) Have been necessary to accom-
plish airport planning in comformity
with an approved project and the terms
of the grant agreement for the project;

(2) Be reasonable in amount;

(3) Have been incurred after the date
the grant agreement was entered into,
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except for substantiated and reason-
able costs incurred in designing the
study effort;

(4) Be supported by satisfactory evi-
dence; and

(5) Be figured in accordance with
Federal Management Circular 74-4 (39
FR 27133; 43 FR 50977).

§152.205 United share of

project costs.

(a) Airport development. Except as pro-
vided in paragraphs (b) and (c¢) of this
section, the following is the United
States share of the allowable cost of an
airport development project approved
for the specified year:

(1) 90 percent in the case of grants
made from funds for fiscal years 1976,
1977, and 1978, and grants from funds
for fiscal year 1980 made after February
17, 1980, for—

(i) Each air carrier airport, other
than a commuter service airport,
which enplanes less than one quarter of
one percent of the total annual pas-
sengers enplaned as determined for
purposes of making the latest annual
apportionment under section 15(a)(3) of
the AADA;

(ii) Each commuter service airport;
and

(iii) Each general aviation or reliever
airport.

(2) 80 percent in the case of grants
made from funds for fiscal year 1979
and grants from funds for fiscal year
1980 made before February 18, 1980, for
the airports specified in paragraph
(a)(1) of this section.

(3) 75 percent in the case of grants
made from funds for fiscal years 1976
through 1980 for airports other than
those specified in paragraph (a)(1) of
this section.

(b) In a State in which the unappro-
priated and unreserved public lands
and nontaxable Indian lands, both indi-
vidual and tribal, are more than five
percent of the total land in that State,
the United States’ share under para-
graph (a) of this section—

(1) Except as provided in paragraph
(b)(2) of this section, shall be increased
by the smaller of—

(i) 25 percent; or

(ii) A percentage (rounded to the
nearest one-tenth of a percent) equal to
one-half of the percentage which the

States

§152.209

area of those lands is of the total land
area of the state; and

(2) May not exceed the greater of—

(i) The percentage share determined
under paragraph (a) of this section; or

(ii) The percentage share applying on
June 30, 1975, as determined under
paragraph (b)(1) of this section.

(c) In the case of terminal develop-
ment, the United States share shall be
50 percent.

(d) Airport planning. The TUnited
States share of the allowable project
costs of an airport planning project
shall be—

(1) In the case of an airport master
plan, that percent for which a project
for airport development at that airport
would be eligible;

(2) In the case of an airport system
plan, 75 percent.

§152.207
land.

Unless otherwise authorized by the
Administrator, when a release has been
granted authorizing the sponsor to dis-
pose of land acquired with assistance
under part 151 of this chapter or this
part, or through conveyances under the
Surplus Property Act, the proceeds re-
alized from the disposal may not be
used as matching funds for any airport
development project or airport plan-
ning grant, but may be used for any
other airport purpose.

Proceeds from disposition of

§152.209 Grant payments: General.

(a) An application for a grant pay-
ment is made on a form and in a man-
ner prescribed by the Administrator,
and must be accompanied by any sup-
porting information, that the FAA
needs to determine the allowability of
any costs for which payment is re-
quested.

(b) Methods of payment. Grant pay-
ments to sponsors and planning agen-
cies will be made by—

(1) Letter of credit;

(2) Advance by Treasury check; or

(3) Reimbursement by Treasury
checks.

(c) Letter of credit funding. Letter of
credit funding may not be used un-
less—

(1) There is or will be a continuing
relationship between a sponsor or plan-
ning agency and the FAA for at least a
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12-month period and the total amount
of advances to be received within that
period is $120,000 or more;

(2) The sponsor or planning agency
has established or demonstrated to the
FAA the willingness and ability to es-
tablish procedures that will minimize
the time elapsing between the transfer
of funds and their disbursement by the
grantee; and

(3) The sponsor’s or planning agen-
cy’s financial management system
meets the standards for fund control
and accountability prescribed in At-
tachment G of Office of Management
and Budget Circular A-102 (42 FR
45828).

(d) Advance by Treasury check. Ad-
vance of funds by Treasury check may
be made subject to the following condi-
tions—

(1) The sponsor or planning agency
meets the requirements of paragraphs
(c) (2) and (3) of this section;

(2) The timing and amount of cash
advances are as close as administra-
tively feasible to actual disbursements
by the sponsor or planning agency; and

(3) Except as provided in paragraph
(e) of this section, in the case of an air-
port development project, advance pay-
ments do not exceed the estimated
project costs of the airport develop-
ment expected to be accomplished
within 30 days after the date of the
sponsor’s application for the advance
payment.

(e) No advance payment for airport
development projects may be made in
an amount that would bring the aggre-
gate amount of all partial payments to
more than the lower of the following:

(i) 90 percent of the estimated United
States’ share of the total estimated
cost of all airport development in-
cluded in the project, but not including
contingency items; or

(ii) 90 percent of the maximum obli-
gation of the United States as stated in
the grant agreement.

(f) Reimbursement by Treasury check.
Reimbursement by Treasury check will
be made if the sponsor or planning
agency does not meet the requirements
of paragraphs (c) (2) and (3) of this sec-
tion.

(g) Withholding of payments. Payment
to the sponsor or planning agency may
be withheld at any time during the
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grant period under the following cir-
cumstances:

(1) The sponsor or planning agency
has failed to comply with the program
objectives, grant award conditions, or
Federal reporting requirements.

(2) The sponsor or planning agency is
indebted to the United States and col-
lection of the indebtedness will not im-
pair accomplishment of the objectives
of any grant program sponsored by the
United States.

(3) The sponsor or planning agency
has withheld payment to a contractor
to assure satisfactory completion of
work. Payment will be made to the
sponsor or planning agency when it has
made final payment to the contractor,
including the amounts withheld.

(h) Labor violations. If a contractor or
a subcontractor fails or refuses to com-
ply with the labor provisions of a con-
tract under a grant agreement for an
airport development project, further
grant payments to the sponsor are sus-
pended until—

(1) The violations are corrected;

(2) The Administrator determines the
allowability of the project costs to
which the violations relate; or

(3) If the violations consist of under-
payments to labor, the sponsor fur-
nishes satisfactory assurances to the
FAA that restitution has been or will
be made to the affected employees.

(1) Excess payments. Upon determina-
tion of the allowability of all project
costs of a project, if it is found that the
total of grant payments to the sponsor
or planning agency was more than the
total United States share of the allow-
able costs of the project, the sponsor or
planning agency shall promptly return
the excess to FAA.

§152.211 Grant payments: Land acqui-
sition.

If an approved project for airport de-
velopment includes land acquisition as
an item for which payment is re-
quested, the sponsor may apply to the
FAA for payment of the United States
share of the allowable project costs of
the acquisition, after—

(a) The Administrator determines
that the sponsor has acquired satisfac-
tory title to the land; or

(b) In the case of a request for ad-
vance payment under §152.209(d), the
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Administrator is assured that a satis-
factory title will be acquired.

§152.213 Grant closeout requirements.

(a) Program income. Sponsors or plan-
ning agencies that are units of local
government shall return all interest
earned on advances of grant-in-aid
funds to the Federal Government in ac-
cordance with a decision of the Comp-
troller General (42 Comp. Gen. 289). All
other program income (gross income)
earned by grant-supported activities
during the grant period shall be re-
tained by the sponsor and, if required
by the grant agreement—

(1) Be added to funds committed to
the project by the FAA and the sponsor
and used to further eligible program
objectives; or

(2) Be deducted from the total project
cost for the purpose of determining the
net costs on which the Federal share of
costs will be based.

(b) Financial reports. The sponsor or
planning agency shall furnish, within
90 days after completion of all items in
a grant, all reports, including financial
performance reports, required as a con-
dition of the grant.

(c) Project completion. When the
project for airport development or
planning is completed in accordance
with the grant agreement, the sponsor
or planning agency may apply for pay-
ment for all incurred costs, as follows:

(1) Airport development. When allow-
ability of costs can be determined
under §152.203, payment may be made
to the sponsor if—

(i) A final inspection of all work at
the airport site has been made jointly
by the appropriate FAA office and rep-
resentatives of the sponsor and the
contractor, unless that office agrees to
a different procedure for final inspec-
tion; and

(ii) The sponsor has furnished final
‘‘as constructed” plans, unless other-
wise agreed to by the Administrator.

(2) Airport planning. When the final
planning report has been received and
accepted by the FAA.

(d) Property accounting reports: Airport
development projects. The sponsor of an
airport development project shall ac-
count for any property acquired with
grant funds or received from the
United States, in accordance with the

§152.305

provisions of Attachment N of Office of
Management and Budget Circular A-102
(42 FR 45828).

(e) Final determination of U.S. share.
Based upon an audit or other informa-
tion considered sufficient in lieu of an
audit, the Administrator determines
the total amount of the allowable
project costs and makes settlement for
any adjustments to the Federal share
of costs.

Subpart D—Accounting and
Reporting Requirements

SOURCE: Docket No. 19430, 456 FR 34791, May
22, 1980, unless otherwise noted.

§152.301 Applicability.

This subpart contains accounting and
reporting requirements applicable to—

(a) BEach sponsor of a project for air-
port development;

(b) Each sponsor of a project for air-
port master planning; and

(c) Each planning agency conducting
a project for airport system planning.

§152.303 Financial management sys-
tem.

Each sponsor or planning agency
shall establish and maintain a finan-
cial management system that meets
the standards of Attachment G of Of-
fice of Management and Budget Cir-
cular A-102 (42 FR 45828).

§152.305 Accounting records.

(a) Airport development. Each sponsor
of a project for airport development
shall establish and maintain, for each
individual project, an accounting
record satisfactory to the Adminis-
trator which segregates cost informa-
tion into the cost classifications set
forth in Standard Form 271 (42 FR
45841).

(b) Airport planning. Each sponsor of
a project for airport master planning
and each planning agency conducting a
project for airport system planning
shall establish and maintain, for each
planning project, an adequate account-
ing record that segregates and groups
direct and indirect cost information in
the following classifications:

(1) Third party contract costs.

(2) Force account costs.

(3) Administrative costs.
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§152.307

Each sponsor or planning agency
shall retain, for a period of 3 years
after the date of submission of the final
expenditure report—

(a) Documentary evidence, such as
invoices, cost estimates, and payrolls,
supporting each item of project costs;
and

(b) Evidence of all payments for
items of project costs, including vouch-
ers, cancelled checks or warrants, and
receipts for cash payments.

Retention of records.

§152.309 Availability of
records.

sponsor’s

(a) The sponsor or planning agency
shall allow any authorized representa-
tive of the Administrator, the Sec-
retary of Transportation, or the Comp-
troller General of the United States ac-
cess to any of its books, documents, pa-
pers, and records that are pertinent to
grants received under this part for the
purposes of accounting and audit.

(b) The sponsor or planning agency
shall allow appropriate FAA or DOT
representatives to make progress au-
dits at any time during the project,
upon reasonable notice to the sponsor
or planning agency.

(c) It audit findings have not been re-
solved, the applicable records shall be
retained by the sponsor or planning
agency until those findings have been
resolved.

(d) Records for nonexpendable prop-
erty that was acquired with Federal
funds shall be retained for three years
after final disposition of the property.

(e) Microfilm copies of original
records may be substituted for original
records with the approval of the FAA.

(f) If the FAA determines that cer-
tain records have long-term retention
value, the FAA may require transfer of
custody of those records to the FAA.

§152.311 Availability of contractor’s
records.

The sponsor or planning agency shall
include in each contract of the cost re-
imbursable type a clause that allows
any authorized representative of the
Administrator, the Secretary of Trans-
portation, or the Comptroller General
of the United States access to the con-
tractor’s records pertinent to the con-
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tract for the purposes of accounting
and audit.

§152.313 Property management stand-
ards.

(a) The sponsor shall establish and
maintain property management stand-
ards in accordance with Attachment N
of Office of Management and Budget
Circular A-102 (42 FR 45828) for the uti-
lization and disposition of property fur-
nished by the Federal Government, or
acquired in whole or in part by the
sponsor with Federal funds.

(b) A sponsor may use its own prop-
erty management standards and proce-
dures as long as the standards required
by paragraph (a) of this section are in-
cluded.

§152.315 Reporting on accrual basis.

(a) Except as provided in paragraph
(b) of this section each sponsor or plan-
ning agency shall submit all financial
reports on an accrual basis.

(b) If records are not maintained on
an accrual basis by a sponsor or plan-
ning agency, reports may be based on
an analysis of records or best esti-
mates.

§152.317 Report of Federal cash trans-
actions.

When funds are advanced to a spon-
sor or planning agency by Treasury
check, the sponsor or planning agency
shall submit the report form prescribed
by the Administrator within 15 work-
ing days following the end of the quar-
ter in which check was received.

§152.319 Monitoring and reporting of
program performance.

(a) The sponsor or planning agency
shall monitor performance under the
project to ensure that—

(1) Time schedules are being met;

(2) Work units projected by time peri-
ods are being accomplished; and,

(3) Other performance goals are being
achieved.

(b) Reviews shall be made for—

(1) Each item of development or work
element included in the project; and

(2) All other work to be performed as
a condition of the grant agreement.

(c) Airport development. Unless other-
wise requested by the Administrator,
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the sponsor of a project for airport de-
velopment shall submit a performance
report, on an annual basis, that must
include—

(1) A comparison of actual accom-
plishments to the goals established for
the period, made, if applicable, on a
quantitative basis related to cost data
for computation of unit costs;

(2) The reasons for slippage in each
case where an established goal was not
met; and

(3) Other pertinent information in-
cluding, when appropriate, an analysis
and explanation of each cost overrun
and high unit cost.

(d) Airport planning. The sponsor of a
project for airport master planning or
a planning agency conducting a project
for airport system planning shall sub-
mit a performance report, on a quar-
terly basis, that must include:

(1) A comparison of actual accom-
plishments to the goals established for
the period, made, if applicable, on a
quantitative basis related to costs for
computation of work element costs;

(2) Reasons for slippage in each case
where an established goal was not met;
and

(3) Other pertinent information in-
cluding, when appropriate, an analysis
and explanation of each cost overrun
and high work element cost.

§152.321
tion.

Notice of delay or accelera-

(a) The sponsor or planning agency
shall promptly notify the FAA of each
condition or event that may delay or
accelerate accomplishment of the
project.

(b) In the event that delay is antici-
pated, the notice required by paragraph
(a) of this section must include—

(1) A statement of actions taken or
contemplated; and

(2) Any Federal assistance needed.

§152.323 Budget revision: Airport de-
velopment.

(a) If any performance review con-
ducted by the sponsor discloses a need
for change in the budget estimates, the
sponsor shall submit a request for
budget revision on a form prescribed by
the Administrator.

§152.401

(b) A request for prior approval for
budget revision shall be made promptly
by the sponsor whenever—

(1) The revision results from changes
in the scope or objective of the project;
or

(2) The revision increases the budg-
eted amounts of Federal funds needed
to complete the project.

(c) The sponsor shall promptly notify
the FAA whenever the amount of the
grant is expected to exceed the needs of
the sponsor by more than $5,000, or 5
percent of the grant amount, which-
ever is greater.

§152.325 Financial status report: Air-
port planning.

Each sponsor of a project for airport
master planning and each planning
agency conducting a project for airport
system planning shall submit a finan-
cial status report on a form prescribed
by the Administrator at the comple-
tion of the project.

Subpart E—Nondiscrimination in
Airport Aid Program

AUTHORITY: Sec. 30 of the Airport and Air-
way Development Act of 1970 (49 U.S.C. 1730);
sec. 1.47(f)(1) of the Regulations of the Office
of the Secretary of Transportation (49 CFR
1.47(H)(1)).

SOURCE: Docket No. 16419, 45 FR 10188, Feb.
14, 1980, unless otherwise noted.

§152.401 Applicability.

(a) This subpart is applicable to all
grantees and other covered organiza-
tions under this part, and implements
the requirements of section 30 of the
Airport and Airway Development Act
of 1970, which provides:

The Secretary shall take affirmative
action to assure that no person shall,
on the grounds of race, creed, color, na-
tional origin, or sex, be excluded from
participating in any activity conducted
with funds received from any grant
made under this title. The Secretary
shall promulgate such rules as he
deems necessary to carry out the pur-
poses of this section and may enforce
this section, and any rules promul-
gated under this section, through agen-
cy and department provisions and rules
which shall be similar to those estab-
lished and in effect under Title VI of
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the Civil Rights Act of 1964. The provi-
sions of this section shall be considered
to be in addition to and not in lieu of
the provisions of Title VI of the Civil
Rights Act of 1964.

(b) Each grantee, covered organiza-
tion, or covered suborganization under
this part shall negotiate reformation of
any contract, subcontract, lease, sub-
lease, or other agreement to include
any appropriate provision necessary to
effect compliance with this subpart by
July 17, 1980.

§152.403 Definitions.

As used in this subpart—

AADA means the Airport and Airway
Development Act of 1970, as amended
(49 U.S.C. 1701 et seq.).

Affirmative action plan means a set of
specific and result-oriented procedures
to which a sponsor, planning agency,
state, or the aviation related activity
on an airport commits itself to achieve
equal employment opportunity.

Airport development means—(1) Any
work involved in constructing, improv-
ing, or repairing a public airport or
portion thereof, including the removal,
lowering, relocation, and marking and
lighting of airport hazards, and includ-
ing navigation aids used by aircraft
landing at, or taking off from, a public
airport, and including safety equip-
ment required by rule or regulation for
certification of the airport under sec-
tion 612 of the Federal Aviation Act of
1958, and security equipment required
of the sponsor by the Secretary by rule
or regulation for the safety and secu-
rity of persons and property on the air-
port, and including snow removal
equipment, and including the purchase
of noise suppressing equipment, the
construction of physical barriers, and
landscaping for the purpose of dimin-
ishing the effect of aircraft noise on
any area adjacent to a public airport;

(2) Any acquisition of land or of any
interest therein, or of any easement
through or other interest in airspace,
including land for future airport devel-
opment, which is necessary to permit
any such work or to remove or miti-
gate or prevent or limit the establish-
ment of, airport hazards; and

(3) Any acquisition of land or of any
interest therein necessary to insure
that such land is used only for purposes
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which are compatible with the noise
levels of the operation of a public air-
port.

Aviation related activity means a com-
mercial enterprise—(1) Which is oper-
ated on the airport pursuant to an
agreement with the grantee or airport
operator or to a derivative subagree-
ment;

(2) Which employs persons on the air-
port; and

(3) Which—(i) Is related primarily to
the aeronautical activities on the air-
port;

(ii) Provides goods or services to the
public which is attracted to the airport
by aeronautical activities;

(iii) Provides services or supplies to
other aeronautical related or public
service airport businesses or to the air-
port; or

(iv) Performs construction work on
the airport.

Aviation workforce includes, with re-
spect to grantees, each person em-
ployed by the grantee on an airport or,
for an aviation purpose, off the airport.

Covered organization means a grantee,
a subgrantee, or an aviation related ac-
tivity.

Covered suborganization is a sub-
grantee or sub-aviation related activ-
ity, of a covered organization.

Department means the United States
Department of Transportation;

Grant means Federal financial assist-
ance in the form of funds provided to a
sponsor, planning agency, or state
under this part;

Grantee means the recipient of a
grant.

Minority means a person who is—(1)
Black and not of Hispanic origin: A
person having origins in any of the
black racial groups of Africa;

(2) Hispanic: A person of Mexican,
Puerto Rican, Cuban, Central or South
American or other Spanish culture or
origin, regardless of race;

(3) Asian or Pacific Islander: A per-
son having origins in any or the origi-
nal peoples of the Far East, Southeast
Asia, the Indian subcontinent, or the
Pacific Islands, including, but not lim-
ited to China, Japan, Korea, the Phil-
ippine Islands, and Samoa; or

(4) American Indian or Alaskan Na-
tive: A person having origins in any of
the original peoples of North America
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who maintains cultural identification
through tribal affiliation or commu-
nity recognition.

Planning agency means any planning
agency designated by the Secretary
which is authorized by the laws of the
State or States (including the Com-
monwealth of Puerto Rico, the Virgin
Islands, American Samoa, the Trust
Territory of the Pacific Islands, and
Guam) or political subdivisions con-
cerned to engage in areawide planning
for the area in which assistance under
this part is to be used;

Secretary means the Secretary of
Transportation or an authorized rep-
resentative of the Secretary within the
Department of Transportation;

SMSA means Standard Metropolitan
Statistical Area.

Sponsor means any public agency
that, either individually or jointly
with one or more other public agencies,
submits to the Administrator, in ac-
cordance with this part, an application
for financial assistance, or that con-
ducts a project for airport development
or airport master planning, funded
under this part;

Underutilization means having fewer
minorities or women in a particular job
group than would reasonable be ex-
pected from their availability in—

(1) The SMSA; or

(2) In the absence of a defined SMSA,
in the counties contiguous to the em-
ployer’s location, or the location where
the work is to be performed, and in the
areas from which persons may reason-
ably be expected to commute.

§152.405

The following assurances shall be in-
cluded in each application for financial
assistance under this part:

(a) Assurance. The grantee assures
that it will undertake an affirmative
action program, as required by 14 CFR
part 152, subpart E, to ensure that no
person shall, on the grounds of race,
creed, color, national origin, or sex, be
excluded from participating in any em-
ployment, contracting, or leasing ac-
tivities covered in 14 CFR part 152, sub-
part H. The grantee assures that no
person shall be excluded, on these
grounds, from participating in or re-
ceiving the services or benefits of any
program or activity covered by this

Assurances.

§152.407

subpart. The grantee assures that it
will require that its covered organiza-
tions provide assurances to the grantee
that they similarly will undertake af-
firmative action programs and that
they will require assurances from their
suborganizations, as required by 14
CFR part 152, subpart E, to the same
effect.

(b) Assurance. The grantee agrees to
comply with any affirmative action
plan or steps for equal employment op-
portunity required by 14 CFR part 152,
subpart E, as part of the affirmative
action program, and by any Federal,
State, or local agency or court, includ-
ing those resulting from a conciliation
agreement, a consent decree, court
order, or similar mechanism. The
grantee agrees that State or local af-
firmative action plans will be used in
lieu of any affirmative action plan or
steps required by 14 CFR part 152, sub-
part E, only when they fully meet the
standards set forth in 14 CFR 152.409.
The grantee agrees to obtain a similar
assurance from its covered organiza-
tions, and to cause them to require a
similar assurance of their covered sub-
organizations, as required by 14 CFR
part 1562, subpart E.

§152.407 Affirmative action plan: Gen-
eral.

(a) Except as provided in paragraph
(b) of this section, each of the following
shall have an affirmative action plan
that meets the requirements of §152.409
and is kept on file for review by the
FAA Office of Civil Rights:

(1) Bach sponsor who employs 50 or
more employees in its aviation work-
force.

(2) Each planning Agency which em-
ploys 50 or more employees in its agen-
cy for aviation purposes.

(3) Each state political division, ad-
ministering a grant under the AADA to
develop standards for airport develop-
ment at general aviation airports,
which employs 50 or more employees in
its aviation workforce.

(b) A grantee is in compliance with
paragraph (a) of this section, if it is
subject to, and keeps on file for review
by the FAA Office of Civil Rights, one
of the following:

(1) An affirmative action plan accept-
able to another Federal agency.
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(2) An affirmative action plan for a
State or local agency that the covered
organization certifies meets the stand-
ards in §152.409.

(3) A conciliation agreement, consent
decree, or court order which provides
short and long-range goals for equal
employment opportunity similar to
those which would be established in an
affirmative action plan meeting the
standards in §152.409.

(c) Each sponsor shall require each
aviation related activity (other than
construction contractors) which em-
ploys 50 or more employees on the air-
port to prepare, and keep on file for re-
view by the FAA Office of Civil Rights,
an affirmative action plan developed in
accordance with the standards in
§152.409, unless the activity is subject
to one of the mechanisms described in
paragraphs (b) (1) through (3) of this
section.

(d) BEach sponsor shall require each
aviation related activity described in
paragraph (c) of this section to simi-
larly require each of its covered sub-
organizations (other than construction
contractors) which employs 50 or more
employees on the airport to prepare,
and to keep on file for review by the
FAA Office of Civil Rights, an affirma-
tive action plan developed in accord-
ance with the standards in §152.409, un-
less the suborganization is subject to
one of the mechanisms described in
paragraphs (b) (1) through (3) of this
section.

§152.409 Affirmative
standards.

action plan

(a) Each affirmative action plan re-
quired by this subpart shall be devel-
oped in accordance with the following:

(1) An analysis of the employer’s
aviation workforce which groups em-
ployees into the following job cat-
egories:

(i) Officials and managers.

(ii) Professionals.

(iii) Technicians.

(iv) Sales workers.

(v) Office and clerical workers.

(vi) Craft workers (skilled).

(vii) Operatives (semi-skilled).

(viii) Laborers (unskilled).

(ix) Service workers.

(2) A comparison separately made of
the percent of minorities and women in
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the employer’s present aviation work-
force (in each of the job categories list-
ed in paragraph (a)(1) of this section)
with the percent of minorities and
women in each of those categories in
the total workforce located in the
SMSA, or, in the absence of an SMSA,
in the counties contiguous to the em-
ployer’s location or the location where
the work is to be performed and in the
areas from which persons may reason-
ably be expected to commute. This
data on the total workforce of the ap-
plicable area will be supplied to grant-
ees by the FAA. Grantees shall make
this data available to the other organi-
zations covered by this subpart. The
comparison for minorities must be
made only when minorities constitute
at least 2 percent of the total work-
force in the geographical area used for
the comparison.

(3) A comparison, for the aviation
workforce, of the total number of ap-
plicants and persons hired with the
total number of minority and female
applicants, and minorities and females
hired, for the past year. Where this
data is unavailable, the employer shall
establish and maintain a system to
provide the data, and shall make the
comparison 120 days after establishing
the data system.

(4) Where the percentage of minori-
ties and women in the employer’s avia-
tion workforce, in each job category, is
less than the minority and female per-
centage in any job category in the
workforce of the geographical area
used, an analysis, based on the com-
parison required by paragraph (a)(3) of
this section, determining whether any
of the following exists:

(i) Insufficient flow of minority and
female applicants.

(ii) Disparate rejection of minority
and female applicants. The FAA gen-
erally considers disparate rejection to
exist whenever a selection rate for any
race, sex, or ethnic group is less than
80 percent of the rate for the race, sex,
or ethnic group with the highest selec-
tion rate.

(b) Each affirmative action plan re-
quired by this part shall be imple-
mented through an action-oriented
program with goals and timetables de-
signed to eliminate obstacles to equal
opportunity for women and minorities
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in recruitment and hiring, which shall
include, but not be limited to:

(1) Where disparate rejection of mi-
nority and female applicants is indi-
cated by the analysis required by para-
graph (a)(4) of this section, validation
of those portions of the testing or se-
lection procedures which cause the dis-
parity in accordance with the ‘“‘Uni-
form Guidelines on Employee Selec-
tion” (43 FR 38290; August 25, 1978),
within 120 days of the analysis.

(2) Where testing or selection proce-
dures cannot be validated, discontinu-
ation of their use.

(3) Where an insufficient flow of mi-
nority and female applicants (less than
the percentage available) is indicated
by the analysis required by paragraph
(a)(4) of this section, good faith efforts
to increase the flow of minority and fe-
male applicants through the following
steps, as appropriate:

(i) Development or reaffirmation of
an equal opportunity policy and dis-
semination of that policy internally
and externally.

(ii) Contact with minority and wom-
en’s organizations, schools with pre-
dominant minority or female enroll-
ments, and other recruitment sources
for minorities and women.

(iii) Encouragement of State and
local employment agencies, unions,
and other recruiting sources to ensure
that minorities and women have ample
information on, and opportunity to
apply for, vacancies and to participate
in examinations.

(iv) Participation in special employ-
ment programs such as Co-operative
Education Programs with predomi-
nantly minority and women’s colleges,
“After School” or Work Study pro-
grams, and Summer Employment.

(v) Participation in “‘Job Fairs.”

(vi) Participation of minority and fe-
male employees in Career Days, Youth
Motivation Programs, and counseling
and related activities in the commu-
nity.

(vii) Encouragement of minority and
female employees to refer applicants.

(viii) Motivation, training, and em-
ployment programs for minority and
female hard-core unemployed.

§152.411

§152.411 Affirmative action steps.

(a) Each grantee which is not de-
scribed in §152.407(a) and is not subject
to an affirmative action plan, regu-
latory goals and timetables, or other
mechanism providing for short and
long-range goals for equal employment
opportunity, shall make good faith ef-
forts to recruit and hire minorities and
women for its aviation workforce as
vacancies occur, by taking the affirma-
tive action steps in §152.409(b)(3), as
follows:

(1) If it has 15 or more employees in
its aviation workforce or employed for
aviation purposes, by taking the af-
firmative action steps in §152.409(b)(3),
as appropriate; or

(2) If it has less than 15 employees in
its aviation workforce or employed for
aviation purposes, by taking the af-
firmative action steps in §152.409(b)(3)
(i) and (ii), as appropriate.

(b) Except as provided in paragraph
(c) of this section, each sponsor shall
require each of its aviation related ac-
tivities on its airport, that is not sub-
ject to an affirmative action plan, reg-
ulatory goals and timetables, or other
mechanism which provides short and
long-range goals for equal employment
opportunity, to take affirmative action
steps and cause them to similarly re-
quire affirmative action steps of their
covered suborganizations, as follows:

(1) Each aviation related activity or
covered suborganization with less than
50 but more than 14 employees, must
take the affirmative action steps enu-
merated in §152.409(b)(3), as appro-
priate.

(2) Each aviation related activity or
covered suborganization with less than
15 employees, must take the affirma-
tive action steps enumerated in
§152.409(b)(3) (i) and (ii), as appropriate.

(c) Each sponsor shall require each
construction contractor, that has a
contract of $10,000 or more on its air-
port and that is not subject to an af-
firmative action plan, regulatory goals
or timetables, or other mechanism
which provides short and long-range
goals for equal employment oppor-
tunity, to take the following affirma-
tive action steps:

(1) The contractor must establish and
maintain a current list of minority and
female recruitment sources; provide
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written notification to these recruit-
ment sources and to community orga-
nizations when employment opportuni-
ties are available; and maintain a
record of each organization’s response.

(2) The contractor must maintain a
current file of the names, addresses,
and telephone numbers of each minor-
ity and female walk-in applicant and
each referral from a union, a recruit-
ment source, or community organiza-
tion and the action taken with respect
to each individual. Where an individual
is sent to the union hiring hall for re-
ferral, but not referred back to the con-
tractor, or, if referred, not employed by
the contractor, this shall be docu-
mented. The documentation shall in-
clude an explanation of, and informa-
tion on, any additional actions that
the contractor may have taken.

(3) The contractor must disseminate
its equal employment opportunity pol-
icy internally—

(i) By providing notice of the policy
to unions and training programs;

(ii) By including it in policy manuals
and collective bargaining agreements;

(iii) By publicizing it in the company
newspaper, report, or other publica-
tion; and

(iv) By specific review of the policy
with all management personnel and
with all employees at least once a year.

(4) The contractor must disseminate
the contractors’s equal employment
opportunity policy externally—

(i) By stating it in each employment
advertisement in the news media, in-
cluding news media with high minority
and female readership; and

(ii) By providing written notification
to, or participating in discussions with,
other contractors and subcontractors
with whom the contractor does busi-
ness.

(5) The contractor must direct its re-
cruitment efforts to minority and fe-
male organizations, to schools with mi-
nority and female students, and to or-
ganizations which recruit and train mi-
norities and women, in the contractor’s
recruitment area.

(6) The contractor must encourage
present minority and female employees
to recruit other minorities and women.

(7) The contractor must, where pos-
sible, provide after school, summer,
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and vacation employment to minority
and female youth.

(d) Each sponsor shall require each of
its prime construction contractors on
its airport, with a contract of $10,000 or
more, to require each of the contrac-
tor’s subcontractors on the airport to
comply with the affirmative action
steps in paragraph (c) of this section,
with which it does not already comply,
unless the subcontractor is subject to
an affirmative action plan, regulatory
goals or timetables, or other mecha-
nism which provides short and long-
range goals for equal employment op-
portunity, or the subcontract is less
than $10,000.

§152.413 Notice requirement.

Each grantee shall give adequate no-
tice to employees and applicants for
employment, through posters provided
by the Secretary, that the FAA is com-
mitted to the requirements of section
30 of the AADA, to ensure that no per-
son shall, on the grounds of race, creed,
color, national origin, or sex, be ex-
cluded from participating in any activ-
ity conducted with funds authorized
under this part.

§152.415

(a) BEach grantee shall keep on file for
a period of three years or for the period
during which the Federal financial as-
sistance is made available, whichever
is longer, reports (other than those
transmitted to the FAA), records, and
affirmative action plans, if applicable,
that will enable the FAA Office of Civil
Rights to ascertain if there has been
and is compliance with this subpart.

(b) Each sponsor shall require its cov-
ered organizations to keep on file, for
the period set forth in paragraph (a) of
this section, reports (other than those
submitted to the FAA), records, and af-
firmative action plans, if applicable,
that will enable the FAA Office of Civil
Rights to ascertain if there has been
and is compliance with this subpart,
and shall cause them to require their
covered suborganizations to keep simi-
lar records as applicable.

(c) BEach grantee, employing 15 or
more person, shall annually submit to
the FAA a compliance report on a form
provided by the FAA and a statistical
report on a Form EEO-1 of the Equal

Records and reports.
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Employment Opportunity Commission
(EEOC) or any superseding EEOC form.
If a grantee already is submitting a
Form EEO-1 to another agency, the
grantee may submit a copy of that
form to the FAA as its statistical re-
port. The information provided shall
include goals and timetables, if estab-
lished in compliance with the require-
ments of §152.409 or with the require-
ments of another Federal agency or a
State or local agency.

(d) Each sponsor shall—

(1) Require each of its aviation-re-
lated activities (except construction
contractors), employing 15 or more per-
sons, to annually submit to the sponsor
the reports required by paragraph (c) of
this section, on the same basis as stat-
ed in paragraph (c) of this section, and
shall cause each aviation-related
activitiy to require its covered sub-
organizations, with 15 or more employ-
ees, to annually submit the reports re-
quired by paragraph (c) of this section
through the prime organization to the
sponsor, for transmittal by the sponsor
to the FAA.

(2) Annually collect from its aviation
related activities employing less than
15 employees, and transmit to the FAA
an aggregate employment report, that
includes the employment of sponsors
with less than 15 employees, on an
EEO-1 or any superseding EEOC form.

(e) Each sponsor shall require each of
its construction contractors on its air-
port, with a contract of $10,000 or more,
which is not subject to E.O. 11246 and
the regulations of the Department of
Labor (DOL), to submit to the sponsor,
at the conclusion of the project, a com-
pliance report on a form provided by
the FAA and a statistical report on a
DOL Form 257 or any superseding DOL
form. For projects exceeding six
months, the sponsor shall require a
midway compliance report. The spon-
sor shall submit these reports to the
FAA.

(f) Each sponsor shall cause each of
its construction contractors on its air-
port to require each of the contractor’s
subcontractors, with a subcontract of
$10,000 or more, which are not subject
to E.O. 11246 and the regulations of the
DOL, to submit the reports required by
paragraph (e) of this section to the
prime contractor for submission to the

§152.423

sponsor. The sponsor shall transmit
these reports to the FAA.

(g) Each organization required to pre-
pare an affirmative action plan for the
FAA under this subpart shall update it
annually and as changed circumstances
require. Each organization that has
prepared a plan in compliance with the
requirements of another Federal agen-
cy or a State or local agency, shall up-
date it in accordance with the require-
ments of that agency.

§152.417 Monitoring employment.

(a) Each grantee shall allow the FAA
Office of Civil Rights to monitor its
equal employment opportunity compli-
ance with this subpart through on-site
reviews and desk audits. Reviews or au-
dits will include the records submitted
under §152.415.

(b) As it deems necessary, the FAA
Office of Civil Rights will conduct on-
site or desk audits of covered aviation
related activities on airports.

§152.419 Minority business.

Each person subject to this subpart is
required to comply with the Minority
Business Enterprise Regulations of the
Department.

§152.421 Public accommodations, serv-
ices, and benefits.

Requirements relating to the provi-
sion of public accommodations, serv-
ices, and other benefits to beneficiaries
under Title VI of the Civil Rights Act
of 1964 (42 U.S.C. 20004 et seq.) and part
21 of the regulations of the Office of the
Secretary of Transportation (49 CFR
part 21) implementing Title VI are
made applicable, where appropriate, to
nondiscrimination and affirmative ac-
tion on the basis of sex or creed, and
shall be complied with by each appli-
cant for assistance and each grantee.

§152.423 Investigation and
ment.

(a) Complaints. Any person who be-
lieves that he or she has been subjected
to discrimination prohibited by this
subpart may personally, or through a
representative, file a complaint with
the Director of the Departmental Of-
fice of Civil Rights. A complaint must
be in writing and filed not later than
180 days after the date of the alleged

enforce-
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discrimination, unless the time for fil-
ing is extended by the Director.

(b) Investigations and informal resolu-
tions. The Departmental Office of Civil
Rights will make a prompt investiga-
tion whenever a complaint, compliance
review, report, or any other informa-
tion indicates a possible failure to
comply with this subpart. The proce-
dures in 49 CFR part 21, augmented as
appropriate by the investigative proce-
dures of part 13 of this chapter, will be
followed, except that—

(1) Compliance with a regulation of
the Department applicable to minority
business enterprise will be investigated
and enforced through the procedures
contained in that regulation; and

(2) Except as provided in paragraph
(c) of this section, allegations of non-
compliance with regulations governing
equal employment opportunity of an-
other Federal agency or a State or
local agency, will be referred, for inves-
tigation and enforcement, to the Fed-
eral agency or, in the discretion of the
Departmental Office of Civil Rights, to
the State or local agency.

(c) When the FAA (under section 30 of
the AADA) and another Federal agen-
cy, a referral agency recognized by the
Equal Employment Opportunity Com-
mission, or a court have concurrent ju-
risdiction over a matter—

(1) If the other agency or court
makes a finding on the record that
noncompliance or discrimination has
occurred, the FAA will accept the find-
ing, and determine what sanctions or
remedies are appropriate under section
30 as a result of the finding, after per-
mitting the party against whom the
finding was made to be heard on the de-
termination of the sanctions or rem-
edies; or

(2) If it appears that delay, through
referral to another agency, will result
in the continued expenditure of Federal
funds under this part without compli-
ance with this subpart, the Secretary
may—

(i) Investigate the matter;

(ii) Make a determination as to com-
pliance with section 30; and

(iii) Impose appropriate sanctions
and remedies.

(d) Nothing in this section shall pre-
clude the Director of the Departmental
Office of Civil Rights from initiating
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an investigation when it appears that
the investigation of the complaint may
reveal a pattern or practice of dis-
crimination or noncompliance with the
requirements of this subpart in the em-
ployment practices of a grantee or
other covered organization.

§152.425 Effect of subpart.

Nothing contained in this subpart di-
minishes or supersedes the obligations
imposed by Title VI of the Civil Rights
Act of 1964 (42 U.S.C. 2000d), Executive
Order 11246 (42 U.S.C. 2000e (note)), or
any other Federal law or Executive
Order relating to civil rights.

Subpart F—Suspension and
Termination of Grants

SOURCE: Docket No. 19430, 456 FR 34792, May
22, 1980, unless otherwise noted.

§152.501 Applicability.

This subpart contains procedures for
suspending or terminating grants for
airport development projects and air-
port planning.

§152.503 Suspension of grant.

(a) If the sponsor or planning agency
fails to comply with the conditions of
the grant, the FAA may, by written no-
tice to the sponsor or planning agency,
suspend the grant and withhold further
payments pending—

(1) Corrective action by the sponsor
or planning agency; or

(2) A decision to terminate the grant.

(b) Except as provided in paragraph
(c), after receipt of notice of suspen-
sion, the sponsor or planning agency
may not incur additional obligations of
grant funds during the suspension.

(c) All necessary and proper costs
that the sponsor or planning agency
could not reasonably avoid during the
period of suspension will be allowed, if
those costs are in accordance with ap-
pendix C of this part.

§152.505 Termination for cause.

(a) If the sponsor or planning agency
fails to comply with the conditions of
the grant, the FAA may, by written no-
tice to the sponsor or planning agency,
terminate the grant in whole, or in
part.
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(b) The notice of termination will
contain—

(1) The reasons for the termination,
and

(2) The effective date of termination.

(c) After receipt of the notice of ter-
mination, the sponsor or planning
agency may not incur additional obli-
gations of grant funds.

(d) Payments to be made to the spon-
sor or planning agency, or recoveries of
payments by the FAA, under the grant
shall be in accordance with the legal
rights and liabilities of the parties.

§152.507 Termination for convenience.

(a) When the continuation of the
project would not produce beneficial
results commensurate with the further
expenditure of funds, the grant may be
terminated in whole, or in part, upon
mutual agreement of the FAA and the
sponsor or planning agency.

(b) If an agreement to terminate is
made, the sponsor or planning agency—

(1) May not incur new obligations for
the terminated portion after the effec-
tive date; and

(2) Shall cancel as many obligations,
relating to the terminated portion, as
possible.

(c) The sponsor or planning agency is
allowed full credit for the Federal
share of the noncancellable obligations
that were properly incurred by the
sponsor before the termination.

§152.509 Request for reconsideration.

If a grant is suspended or terminated
under this subpart, the sponsor or plan-
ning agency may request the Adminis-
trator to reconsider the suspension or
termination.

Subpart G—Energy Conservation
in Airport Aid Program

AUTHORITY: Secs. 1-27, 84 Stat. 220-223 (49
U.S.C. 1711-1727); sec. 1.47(g), Regulations of
the Office of the Secretary of Transpor-
tation; 36 FR 17044; sec. 403(b), 92 Stat. 3318;
E.O. 12185.

SOURCE: Docket No. 66, 45 FR 58035, Aug. 29,
1980, unless otherwise noted.
§152.601 Purpose.

This subpart implements section 403
of the Powerplant and Industrial Fuel
Use Act of 1978 (92 Stat. 3318; Pub. L.

§152.607

95-620) in order to encourage conserva-
tion of petroleum and natural gas by
recipients of Federal financial assist-
ance.

§152.603 Applicability.

This subpart applies to each recipient
of Federal financial assistance from
the Federal Aviation Administration
through the Airport Development Aid
Program (ADAP) unless otherwise ex-
cluded by definition.

§152.605 Definitions.

As used in this subpart—

Building construction means construc-
tion of any building which receives
Federal assistance under the program,
which will exceed $200,000 in construc-
tion cost.

Energy assessment means an analysis
of total energy requirements of a build-
ing, which, within the scope of the pro-
posed construction activity, and at a
level of detail appropriate to that
scope, considers the following:

(a) Overall design of the facility or
modification, and alternative designs;

(b) Materials and techniques used in
construction or rehabilitation;

(c) Special or innovative conserva-
tion features that may be used;

(d) Fuel requirements for heating,
cooling, and operations essential to the
function of the structure, projected
over the life of the facility and includ-
ing projected costs of this fuel; and

(e) Kind of energy to be used, includ-
ing—

(1) Consideration of opportunities for
using fuels other than petroleum and
natural gas, and

(2) Consideration of using alter-
native, renewable energy sources.

Major building modification means
modification of any building which re-
ceives Federal assistance under the
program, which will exceed $200,000 in
construction cost.

§152.607
ments.

Each sponsor shall perform an energy
assessment for each federally-assisted
building construction or major build-
ing modification project proposed at
the airport. The building design, con-
struction, and operation shall incor-
porate, to the extent consistent with

Building design require-
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good engineering practice, the most
cost-effective energy conservation fea-
tures identified in the energy assess-
ment.

§152.609 Energy
tices.

Each sponsor shall require fuel and
energy conservation practices in the
operation and maintenance of the air-
port and shall encourage airport ten-
ants to use these practices.

conservation prac-

APPENDIX A TO PART 152—CONTRACT
AND LLABOR PROVISIONS

This appendix sets forth contract and labor
provisions applicable to grants under the
Airport and Airway Development Act of 1970.

This appendix does not apply to: (1) Any
contract with the owner of airport hazards,
buildings, pipelines, powerlines, or other
structures or facilities, for installing, ex-
tending, changing, removing, or relocating
that structure or facility, and (2) any writ-
ten agreement or understanding between a
sponsor and another public agency that is
not a sponsor of the project, under which the
public agency undertakes construction work
for or as agent of the sponsor.

1. Contract Provisions Required by the
Regulations of the Secretary of Labor

Each sponsor entering into a construction
contract for an airport development project
shall insert in the contract and any supple-
mental agreement:

(1) The provisions required by the Sec-
retary of Labor, as set forth in paragraphs A
through K;

(2) The provisions set forth in paragraph L,
and

(3) Any other provisions necessary to en-
sure completion of the work in accordance
with the grant agreement.

The provisions in paragraphs A through K
and provision (b) in paragraph L need not be
included in prime contracts of $2,000 or less.

A. Minimum wages. (1) All mechanics and
laborers employed or working upon the site
of the work will be paid unconditionally and
not less often than once a week, and without
subsequent deduction or rebate on any ac-
count (except such payroll deductions as are
permitted by regulations issued by the Sec-
retary of Labor under the Copeland Act [29
CFR part 3], the full amounts due at time of
payment computed at wage rates not less
than those contained in the wage determina-
tion decision(s) of the Secretary of Labor
which is (are) attached hereto and made a
part hereof, regardless of any contractual re-
lationship which may be alleged to exist be-
tween the contractor and such laborers and
mechanics; and the wage determination deci-
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sion(s) shall be posted by the contractor at
the site of the work in a prominent place
where it (they) can be easily seen by the
workers. For the purpose of this paragraph,
contributions made or costs reasonably an-
ticipated under section 1(b)(2) of the Davis-
Bacon Act on behalf of laborers or mechanics
are considered wages paid to such laborers or
mechanics, subject to the provisions of para-
graph (4) below. Also for the purpose of this
paragraph, regular contributions made or
costs incurred for more than a weekly period
under plans, funds, or programs, but cov-
ering the particular weekly period, are
deemed to be constructively made or in-
curred during such weekly period (29 CFR
5.5(a)(1)(1)).

(2) Any class of laborers or mechanics, in-
cluding apprentices and trainees, which is
not listed in the wage determination(s) and
which is to be employed under the contract,
shall be classified or reclassified conform-
ably to the wage determination(s), and a re-
port of the action taken shall be sent by the
[insert sponsor’s name] to the FAA for ap-
proval and transmittal to the Secretary of
Labor. In the event that the interested par-
ties cannot agree on the proper classification
or reclassification of a particular class of la-
borers and mechanics, including apprentices
and trainees, to be used, the question accom-
panied by the recommendation of the FAA
shall be referred to the Secretary of Labor
for final determination (29 CFR 5.5(a)(1)(ii)).

(3) Whenever the minimum wage rate pre-
scribed in the contract for a class of laborers
or mechanics includes a fringe benefit which
is not expressed as an hourly wage rate and
the contractor is obligated to pay a cash
equivalent of such a fringe benefit, an hourly
cash equivalent thereof shall be established.
In the event the interested parties cannot
agree upon a cash equivalent of the fringe
benefit, the question accompanied by the
recommendation of the FAA shall be referred
to the Secretary of Labor for determination
(29 CFR 5.5(a)(1)(iii)).

(4) If the contractor does not make pay-
ments to a trustee or other third person, he
may consider as part of the wages of any la-
borer or mechanic the amount of any costs
reasonably anticipated in providing benefits
under a plan or program of a type expressly
listed in the wage determination decision of
the Secretary of Labor which is a part of this
contract: Provided, however, the Secretary of
Labor has found, upon written request of the
contractor, that the applicable standards of
the Davis-Bacon Act have been met. The
Secretary of Labor may require the con-
tractor to set aside in a separate account as-
sets for the meeting of obligations under the
plan or program (29 CFR 5.5(a)(1)(iv)).

B. Withholding: FAA from sponsor. Pursuant
to the terms of the grant agreement between
the United States and [insert sponsor’s
name], relating to Airport Development Aid
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Project No. , and part 152 of the Federal
Aviation Regulations (14 CFR part 152), the
FAA may withhold or cause to be withheld
from the [insert sponsor’s name] so much of
the accrued payments or advances as may be
considered necessary to pay laborers and me-
chanics, including apprentices and trainees,
employed by the contractor or any subcon-
tractor on the work the full amount of wages
required by this contract. In the event of
failure to pay any laborer or mechanics, in-
cluding any apprentice or trainee, employed
or working on the site of the work all or part
of the wages required by this contract, the
FAA may, after written notice to the [insert
sponsor’s name], take such action as may be
necessary to cause the suspension of any fur-
ther payment or advance of funds until such
violations have ceased (29 CFR 5.5(a)(2)).

C. Payrolls and basic records. (1) Payrolls
and basic records relating thereto will be
maintained during the course of the work
and preserved for a period of 3 years there-
after for all laborers and mechanics working
at the site of the work. Such records will
contain the name and address of each such
employee, his correct classification, rates of
pay (including rates of contributions or costs
anticipated of the types described in section
1(b)(2) of the Davis-Bacon Act), daily and
weekly number of hours worked, deductions
made and actual wages paid. Whenever the
Secretary of Labor has found, under 29 CFR
5.5(a)(1)(iv) (see paragraph (4) of paragraph A
above), that the wages of any laborer or me-
chanic include the amount of any costs rea-
sonably anticipated in providing benefits
under a plan or program described in section
1(b)(2)(B) of the Davis-Bacon Act, the con-
tractor shall maintain records which show
that the commitment to provide such bene-
fits is enforceable, that the plan or program
is financially responsible, and that the plan
or program has been communicated in writ-
ing to the laborers or mechanics affected,
and records which show the costs anticipated
or the actual costs incurred in providing
such benefits (29 CFR 5.5(a)(3)(1)).

(2) The contractor will submit weekly a
copy of all payrolls to the [insert sponsor’s
name] for availability to the FAA. The copy
shall be accompanied by a statement signed
by the employer or his agent indicating that
the payrolls are correct and complete, that
the wage rates contained therein are not less
than those determined by the Secretary of
Labor and that the classifications set forth
for each laborer or mechanic conform with
the work he performed. A submission of a
“Weekly Statement of Compliance’ which is
required under this contract and the
Copeland regulations of the Secretary of
Labor (29 CFR part 3) and the filing with the
initial payroll or any subsequent payroll of a
copy of any findings by the Secretary of
Labor under 29 CFR 5.5(a)(1)(iv) (see para-
graph (4) of paragraph A above), shall satisfy
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this requirement. The prime contractor shall
be responsible for submission of copies of
payrolls of all subcontractors. The con-
tractor will make the records required under
the labor standards clauses of the contract
available for inspection by authorized rep-
resentatives of the FAA and the Department
of Labor, and will permit such representa-
tives to interview employees during working
hours on the job. Contractors employing ap-
prentices or trainees under approved pro-
grams shall include a notation on the first
weekly certified payrolls submitted to the
[insert sponsor’s name] for availability to
the FAA, that their employment is pursuant
to an approved program and shall identify
the program (29 CFR 5.5(a)(3)(ii)).

D. Apprentices and trainees—(1) Apprentices.
Apprentices will be permitted to work at less
than the predetermined rate for the work
they performed when they are employed and
individually registered in a bona fide appren-
ticeship program registered with the U.S.
Department of Labor, Employment and
Training Administration, Bureau of Appren-
ticeship and Training, or with a State Ap-
prenticeship Agency recognized by the Bu-
reau, or if a person is employed in his first 90
days of probationary employment as an ap-
prentice in such an apprenticeship program,
who is not individually registered in the pro-
gram, but who has been certified by the Bu-
reau of Apprenticeship and Training or a
State Apprenticeship Agency (where appro-
priate) to be eligible for probationary em-
ployment as an apprentice. The allowable
ratio of apprentices to journeymen in any
craft classification shall not be greater than
the ratio permitted to the contractor as to
his entire work force under the registered
program. Any employee listed on a payroll
at an apprentice wage rate, who is not a
trainee as defined in paragraph (2) of this
paragraph or is not registered or otherwise
employed as stated above, shall be paid the
wage rate determined by the Secretary of
Labor for the classification of work he actu-
ally performed. The contractor or subcon-
tractor will be required to furnish to the [in-
sert sponsor’s name] or a representative of
the Wage-Hour Division of the U.S. Depart-
ment of Labor written evidence of the reg-
istration of his program and apprentices as
well as the appropriate ratios and wage rates
(expressed in percentages of the journeyman
hourly rates), for the area of construction
prior to using any apprentices on the con-
tract work. The wage rate paid apprentices
shall be not less than the appropriate per-
centage of the journeyman’s rate contained
in the applicable wage determination (29
CFR 5.5(a)(4)(1)).

(2) Trainees. Except as provided in 29 CFR
5.15 trainees will not be permitted to work at
less than the predetermined rate for the
work performed unless they are employed
pursuant to and individually registered in a
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program which has received prior approval,
evidenced by formal certification by the U.S.
Department of Labor, Employment and
Training Administration. Bureau of Appren-
ticeship and Training. The ratio of trainees
to journeymen shall not be greater than per-
mitted under the plan approved by the Bu-
reau of Apprenticeship and Training. Every
trainee must be paid at not less than the
rate specified in the approved program for
his level of progress. Any employee listed on
the payroll at a trainee rate who is not reg-
istered and participating in a training plan
approved by the Bureau of Apprenticeship
and Training shall be paid not less than the
wage rate determined by the Secretary of
Labor for the classification of work he actu-
ally performed. The contractor or subcon-
tractor will be required to furnish the [insert
sponsor’s name] or a representative of the
Wage-Hour Division of the U.S. Department
of Labor written evidence of the certifi-
cation of his program, the registration of the
trainees, and the ratios and wage rates pre-
scribed in that program. In the event the Bu-
reau of Apprenticeship and Training with-
draws approval of a training program, the
contractor will no longer be permitted to
utilize trainees at less than the applicable
predetermined rate for the work performed
until an acceptable program is approved (29
CFR 5.5(a)(4)(i1)).

(3) Equal employment opportunity. The utili-
zation of apprentices, trainees and journey-
men under this paragraph shall be in con-
formity with the equal employment oppor-
tunity requirements of Executive Order
11246, as amended, and 29 CFR part 30 (29
CFR 5.5(a)(4)(iii)).

(4) Application of 29 CFR 5.5(a)(4). On con-
tracts in excess of $2,000 the employment of
all apprentices and trainees as defined in 29
CFR 5.2(c) shall be subject to the provisions
of 29 CFR 5.5(a)(4) (see paragraph D(1), (2),
and (3) above).

E. Compliance with Copeland Regulations.
The contractor shall comply with the
Copeland Regulations (29 CFR part 3) of the
Secretary of Labor which are herein incor-
porated by reference (29 CFR 5.5(a)(b)).

F. Overtime requirements. No contractor or
subcontractor contracting for any part of
the contract work which may require or in-
volve the employment of laborers or me-
chanics shall require or permit any laborer
or mechanic in any workweek in which he is
employed on such work to work in excess of
8 hours in any calendar day or in excess of 40
hours in such workweek unless such laborer
or mechanic received compensation at a rate
not less than 1% times his basic rate of pay
for all hours worked in excess of 8 hours in
any calendar day or in excess of 40 hours in
such workweek, as the case may be (29 CFR
5.5(c)(1)).

G. Violations; liability for unpaid wages; lig-
uidated damages. In the event of any viola-
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tion of paragraph F of this provision, the
contractor and any subcontractor respon-
sible therefor shall be liable to any affected
employee for his unpaid wages. In addition,
such contractor and subcontractor shall be
liable to the United States for liquidated
damages. Such liquidated damages shall be
computed, with respect to each individual la-
borer or mechanic employed in violation of
said paragraph F of this provision, in the
sum of $10 for each calendar day on which
such employee was required or permitted to
work in excess of 8 hours or in excess of the
standard workweek of 40 hours without pay-
ment of the overtime wages required by said
paragraph F of this provision (29 CFR
5.5(¢)(2)).

H. Withholding for unpaid wages and lig-
uidated damages. The FAA may withhold or
cause to be withheld, from any monies pay-
able on account of work performed by the
contractor or subcontractor, such sums as
may administratively be determined to be
necessary to satisfy any liabilities of such
contractor or subcontractor for unpaid
wages and liquidated damages as provided in
paragraph G of this provision (29 CFR
5.5(c)(3)).

1. Working conditions. No contractor may
require any laborer or mechanic employed in
the performance of any contract to work in
surroundings or under working conditions
that are unsanitary, hazardous, or dangerous
to his health or safety as determined under
construction safety and health standards (29
CFR part 1926) and other occupational and
health standards (29 CFR part 1910) issued by
the Department of Labor.

J. Subcontracts. The contractor will insert
in each of his subcontracts the clauses con-
tained in paragraphs A through K of this pro-
vision, and also a clause requiring the sub-
contractors to include these provisions in
any lower tier subcontracts which they may
enter into, together with a clause requiring
this insertion in any further subcontracts
that may in turn be made (29 CFR 5.5(a)(6),
5.5(c)(4)).

K. Contract termination debarment. A breach
of clause A, B, C, D, E, or J may be grounds
for termination of the contract, and for de-
barment as provided in §5.6 of the Regula-
tions of the Secretary of Labor as codified in
29 CFR 5.6 (29 CFR 5.5(a)(7M)).

L. Additional contract provisions—(1) Airport
Development Aid Program Project. The work in
this contract is included in Airport Develop-
ment Aid Program Project No. , which is
being undertaken and accomplished by the
[insert sponsor’s name] in accordance with
the terms and conditions of a grant agree-
ment between the [insert sponsor’s name]
and the United States, under the Airport and
Airway Development Act of 1970 (84 Stat. 219)
and part 152 of the Federal Aviation Regula-
tions (14 CFR part 152), pursuant to which
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the United States has agreed to pay a cer-
tain percentage of the costs of the project
that are determined to be allowable project
costs under that Act. The United States is
not a party to this contract and no reference
in this contract to the FAA or any represent-
ative thereof, or to any rights granted to the
FAA or any representative thereof, or the
United States, by the contract, makes the
United States a party to this contract.

(2) Consent to assignment. The contractor
shall obtain the prior written consent of the
[insert sponsor’s name] to any proposed as-
signment of any interest in or part of this
contract.

(3) Convict labor. No convict labor may be
employed under this contract.

(4) Veterans preference. In the employment
of labor (except in executive, administrative,
and supervisory positions), preference shall
be given to qualified individuals who have
served in the military service of the United
States (as defined in section 101(1) of the Sol-
diers’ and Sailors’ Civil Relief Act of 1940 (50
U.S.C. App. 501) and have been honorably dis-
charged from the service, except that pref-
erence may be given only where that labor is
available locally and is qualified to perform
the work to which the employment relates.

(5) Withholding: sponsor from contractor.
Whether or not payments or advances to the
[insert sponsor’s name] are withheld or sus-
pended by the FAA, the [insert sponsor’s
name] may withhold or cause to be withheld
from the contractor so much of the accrued
payments or advances as may be considered
necessary to pay laborers and mechanics em-
ployed by the contractor or any subcon-
tractor on the work the full amount of wages
required by this contract.

(6) Nompayment of wages. If the contractor
or subcontractor fails to pay any laborer or
mechanic employed or working on the site of
the work any of the wages required by this
contract the [insert sponsor’s name] may,
after written notice to the contractor, take
such action as may be necessary to cause the
suspension of any further payment or ad-
vance of funds until the violations cease.

(7)) FAA inspection and review. The con-
tractor shall allow any authorized represent-
ative of the FAA to inspect and review any
work or materials used in the performance of
this contract.

(8) Subcontracts. The contractor shall insert
in each of his subcontracts the provisions
contained in paragraphs [insert designation
of 6 paragraphs of contract corresponding to
paragraphs (1), (3), (4), (5), (6), and (7) of this
paragraph], and also a clause requiring the
subcontractors to include these provisions in
any lower tier subcontracts which they may
enter into, together with a clause requiring
this insertion in any further subcontracts
that may in turn be made.

(9) Contract termination. A breach of para-
graphs [insert designation of 3 paragraphs
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corresponding to paragraphs (6), (7), and (8)
of this paragraph] may be grounds for termi-
nation of the contract.

II. Adjustment in Liquidated Damages

A contractor or subcontractor who has be-
come liable for liquidated damages under the
provision set out in paragraph I.G of this ap-
pendix and who claims that the amount ad-
ministratively determined as liquidated
damages under section 104(a) of the Contract
Work Hours and Safety Standards Act is in-
correct or that he violated inadvertently the
Contract Work Hours and Safety Standards
Act, notwithstanding the exercise of due
care, may—

(1) If the amount determined is more than
$100, apply to the Administrator for a rec-
ommendation to the Secretary of Labor that
an appropriate adjustment be made or that
he be relieved of liability for the liquidated
damages; or

(2) If the amount determined is $100 or less,
apply to the Administrator for an appro-
priate adjustment in liquidated damages or
for release from liability for the liquidated
damages.

I11. Corrected Wage Determinations

The Secretary of Labor corrects any wage
determination included in any contract
under this appendix whenever the wage de-
termination contains clerical errors. A cor-
rection may be made at the Administrator’s
request or on the initiative of the Secretary
of Labor.

IV. Applicability of Interpretations of the
Secretary of Labor

When applicable by their terms, the regu-
lations of the Secretary of Labor (29 CFR
5.20-5.32) interpreting the ‘‘fringe benefit
provisions’ of the Davis-Bacon Act apply to
the contract provisions in this appendix.

V. Records

A sponsor who is required to include in a
construction contract the labor provisions
required by this appendix shall require the
contractor to comply with those provisions
and shall cooperate with the FAA in effect-
ing that compliance. For this purpose the
sponsor shall—

(1) Keep, and preserve, the record described
in paragraph IC for a 3-year period beginning
on the date the contract is completed, each
affidavit and payroll copy furnished by the
contractor, and make those affidavits and
copies available to the FAA, upon request,
during that period;

(2) Have each of those affidavits and pay-
rolls examined by its resident engineer (or
any other of its employees or agents who is
qualified to make the necessary determina-
tions), as soon as possible after receiving it,
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to the extent necessary to determine wheth-
er the contractor is complying with the
labor provisions required by this appendix
and particularly with respect to whether the
contractor’s employees are correctly classi-
fied;

(3) Have investigations made during the
performance of work under the contract, to
the extent necessary to determine whether
the contractor is complying with those labor
provisions, including in the investigations,
interviews with employees and examinations
of payroll information at the work site by
the sponsor’s resident engineer (or any other
of its employees or agents who is qualified to
make the necessary determinations);

(4) Keep the appropriate FAA office fully
advised of all examinations and investiga-
tions made under this appendix, all deter-
minations made on the basis of those exami-
nations and investigations, and all efforts
made to obtain compliance with the labor
provisions of the contract; and

(5) Give priority to complaints of alleged
violations, and treat as confidential any
written or oral statements made by any em-
ployee in connection with a complaint, and
not disclose an employee’s statement made
in connection with a complaint to a con-
tractor without the employee’s consent.

[Doc. No. 19430, 45 FR 34793, May 22, 1980]

APPENDIX B TO PART 152—LIST OF ADVI-
SORY CIRCULARS INCORPORATED BY
§152.11

(a) Circulars available free of charge.

Number and Subject

150/5100-12—Electronic Navigational Aids Ap-
proved for Funding Under the Airport De-
velopment Aid Program (ADAP).

150/5190-3A—Model Airport Hazard Zoning
Ordinance.

150/6210-7TA—Aircraft Fire and Rescue Com-
munications.

150/5210-10—Airport Fire and Rescue Equip-
ment Building Guide.

150/5300-2C—Airport Design Standards—Site
Requirements for Terminal Navigational
Facilities.

150/5300-4B—Utility Airports—Air Access to
National Transportation.

150/5300-6—Airport Design Standards—Gen-
eral Aviation Airports—Basic and General
Transport.

150/5300-8—Planning and Design Criteria for
Metropolitan STOL Ports.

150/56320-6B—Airport Pavement Design and
Evaluation.

150/6320-10—Environmental Enhancement at
Airports—Industrial Waste Treatment.

150/56320-12—Methods for the Design, Con-
struction, and Maintenance of Skid Resist-
ant Airport Pavement Surfaces.
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150/5326-2C—Airport Design Standards—Air-
ports Served by Air Carriers—Surface Gra-
dient and Line-of-Sight.

150/5325-4—Runway Length Requirements for
Airport Design.

150/56326-6A—Airport Design Standards—Ef-
fect and Treatment of Jet Blast.

150/5325-8—Compass Calibration Pad.

150/5335-1A—Airport Design Standards—Air-
ports Served by Air Carriers—Taxiways.

150/5335-2—Airport Aprons.

150/5335-3—Airport Design Standards—Air-
ports Served by Air Carriers—Bridges and
Tunnels on Airports.

150/56335-4—Airport Design Standards—Air-
ports Served by Air Carriers—Runway Geo-
metrics.

150/5340-1D—Marking of Paved Areas on Air-
ports.

150/5340-4C—Installation Details for Runway
Centerline and Touchdown Zone Lighting
Systems.

150/56340-56A—Segmented Circle Airport Mark-
er System.

150/56340-8—Airport 51-foot Tubular Beacon
Tower.

150/5340-14B—Economy Approach Lighting
Aids.

150/5340-17TA—Standby Power for Non-FAA
Airport Lighting System.

150/5340-18—Taxiway Guidance Sign System.

150/56340-19—Taxiway Centerline Lighting
System.

150/56340-20—Installation Details and Mainte-
nance Standards for Reflective Markers for
Airport Runway and Taxiway Centerlines.

150/5340-21—Airport Miscellaneous Lighting
Visual Aids.

AC/5340-22—Maintenance Guide for Deter-
mining Degradation and Cleaning of Cen-
terline and Touchdown Zone Lights.

150/5340-23A—Supplemental Wind Cones.

150/5340-24—Runway and Taxiway
Lighting System.

150/56340-25—Visual Approach Slope Indicator
(VASI) Systems.

150/5345-1E—Approved
Equipment.

150/56345-2—Specification for 1810 Obstruc-
tion Light.

150/5345-3C—Specification for L-821 Panels
for Remote Control of Airport Lighting.

150/5345-4—Specification for 1.-829 Internally
Lighted Airport Taxi Guidance Sign.

150/5345-56—Specification for 1.-847 Circuit Se-
lector Switch, 5,000 Volt 20 Ampere.
150/5345-TC—Specification for 1.-824 Under-
ground Electrical Cable for Airport Light-
ing Circuits.
150/5345-10C—Specification for
stant Current Regulators.
150/56345-11—Specification for L.-812 Static In-
door Type Constant Current Regulator As-
sembly; 4 KW and 7% KW, With Brightness
Control for Remote Operation.
150/5345-12A—Specification for L.-801 Beacon.

Edge

Airport Lighting

1-828 Con-
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150/5345-13—Specification for 1.-841 Auxiliary
Relay Cabinet Assembly for Pilot Control
of Airport Lighting Circuits.

150/5345-18—Specification for L.-811 Static In-
door Type Constant Current Regulator As-
sembly, 4 KW; With Brightness Control and
Runway Selection for Direct Operation.

150/5345-21—Specification for 1.-813 Static In-
door Type Constant Current Regulator As-
sembly; 4 KW and 7% KW; for Remote Op-
eration of Taxiway Lights.

150/5345-26 A—Specification for 1.-823 Plug
and Receptacle. Cable Connectors.

150/5345-27TA—Specification for L-807 Eight-
foot and Twelve-foot Unlighted or Exter-
nally Lighted Wind Cone Assemblies.

150/56345-28C—Specification for L-851 Visual
Approach Slope Indicators and Accessories.

150/5345-36—Specification for L-808 Lighted
Wind Tee.

150/5345-39A—FAA Specification for I1.-853,
Runway and Taxiway Retroreflective
Markers.

150/5345-42A—FAA Specification L-857, Air-
port Light Bases, Transformer Housings,
and Junction Boxes.

150/5345-43B—FAA/DOD Specification 1.-856,
High Intensity Obstruction Lighting Sys-
tems.

150/5345-44A—Specification for 1.-858
Retroreflective Taxiway Guidance Sign.

150/56345-45—Lightweight  Approach Light
Structure.

150/5345-46—Specification for Semiflush Air-
port Lights.

150/56345-47—Isolation Transformers for Air-
port Lighting Systems.

150/5345-48—Specification for Runway and
Taxiway Edge Lights.

150/5360-6—Airport Terminal Building Devel-
opment with Federal Participation.

150/5360-7—Planning and Design Consider-
ations for Airport Terminal Building De-
velopment.

150/5370-7—Airport Construction Controls to
Prevent Air and Water Pollution.

150/5370-9—Slip-Form Paving—Portland Ce-
ment Concrete.

150/5370-11—Use of Nondestructive Testing
Devices in the Evaluation of Airport Pave-
ments.

(b) Circulars for sale.

Number and Subject

150/56320-bB—Airport Drainage; $1.30.

150/5370-10—Standards for Specifying Con-
struction of Airports; $7.25.

150/5390-1A—Heliport Design Guide; $1.50.

[Doc. No. 19430, 45 FR 34795, May 22, 1980]
APPENDIX C TO PART 152—PROCUREMENT
PROCEDURES AND REQUIREMENTS

There is set forth below procurement pro-
cedures and requirements applicable to
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grants for airport development under the
Airport and Airway Development Act of 1970.

1. General. Each contract under a project
must meet the requirements of local law and
the requirements and standards contained in
this appendix. The sponsor shall establish
procedures for procurement of supplies,
equipment, construction, and services funded
under the project which meet the require-
ments of Attachment O of Office of Manage-
ment and Budget (OMB) Circular A-102 (44
FR 47874) and of this appendix. Subject to
funding and time limitations, the FAA re-
views the sponsor’s procurement system to
determine whether it may be certified in ac-
cordance with Attachment O of OMB Cir-
cular A-102.

2. Out-of-state labor. No procedure or re-
quirement shall be imposed by any grantee
which will operate to discriminate against
the employment of labor from any other
State, possession, or territory of the United
States in the construction of a project.

3. Bid guarantee. All bids for construction
or facility improvement in excess of $100,000
shall be accompanied by a bid guarantee con-
sisting of a firm commitment such as a bid
bond, certified check or other negotiable in-
strument equivalent to five percent of the
bid price as assurance that the bidder will,
upon acceptance of his bid, execute such con-
tractual documents as may be required with-
in the time specified.

4. Construction work. All construction work
under a project must be performed under
contract, except in a case where the Admin-
istrator determines that the project, or a
part of it, can be more effectively and eco-
nomically accomplished on a force account
basis by the sponsor or by another public
agency acting for or as agent of the sponsor.

5. Change order. Unless otherwise author-
ized by the Administrator, no sponsor may
issue any change order under any of its con-
struction contracts or enter into a supple-
mental agreement unless three copies of that
order or agreement have been sent to, and
approved by, the FAA.

6. Beginning work. No sponsor may allow a
contractor or subcontractor to begin work
under a project until—

a. The sponsor has furnished three con-
formed copies of the contract to the appro-
priate FAA office;

b. The sponsor has, if applicable, submitted
a statement that comparable replacement
housing, as defined in §25.15 of the Regula-
tions of the Office of the Secretary of Trans-
portation, will be available within a reason-
able period of time before displacement.

c. The appropriate FAA office has agreed
to the issuance of a notice to proceed with
the work to the contractor.

7. Supervision and inspection. No work will
be commenced until the sponsor has provided
for adequate supervision and inspection of
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construction and advised the appropriate
FAA office.

8. Engineering and planning services. Unless
otherwise authorized by the Administrator,
each proposal for engineering and planning
services shall be reviewed by FAA before the
commencement of the development of design
plans and specifications.

9. Advertising general. Unless the Adminis-
trator approves another method for use on a
particular airport development project, each
contract and supplemental agreement for
construction work on a project in the
amount of more than $10,000 must be award-
ed on the basis of public advertising and
open competitive bidding under the local law
applicable to the letting of public contracts.

10. Adwvertising: conditions and contents.
There may be no advertisement for bids on,
or negotiation of, a construction contract or
supplemental agreement until the Adminis-
trator has either approved the plans and
specifications or accepted a certification in
accordance with §152.7 that they meet all ap-
plicable standards prescribed by this part.
The advertisement shall inform the bidders
of the equal employment opportunity re-
quirements of part 152. Unless the estimated
contract price or construction cost in $2,000
or less, there may be no advertisement for
bids or negotiations until the Administrator
has given the sponsor a copy of a decision of
the Secretary of Labor establishing the min-
imum wage rates for skilled and unskilled
labor under the proposed contract. In each
case, a copy of the wage determination deci-
sion, including fringe benefits, must be set
forth in the initial invitation for bids or pro-
posed contract, or incorporated therein by
reference to a copy set forth in the adver-
tised or negotiated specifications.

11. Procedures for obtaining wage determina-
tions. (a) Specific request for wage determina-
tion. At least 60 days before the intended
date of advertising or negotiating of this sec-
tion, the sponsor shall send to the appro-
priate FAA office, completed Department of
Labor Form DB-11 or DB-11(a), as appro-
priate, with only the classifications needed
in the performance of the work checked.
General entries (such as ‘‘entire schedule’ or
‘‘all applicable classifications’’) may not be
used. Additional necessary classifications
not on the form may be typed in the blank
spaces or on an attached separate list. A
classification that can be fitted into classi-
fications on the form, or a classification that
is not generally recognized in the area or in
the industry, may not be used. Except in
areas where the wage patterns are clearly es-
tablished, the Form must be accompanied by
any available pertinent wage payment or lo-
cally prevailing fringe benefit information.

(b) General wage determination. Whenever
the wage patterns in a particular area for a
particular type of construction are well set-
tled and whenever it may be reasonably an-
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ticipated that there will be a large volume of
procurement in that area for that type of
construction, the Secretary of Labor, upon
the request of a Federal agency or in his dis-
cretion, may issue a general wage deter-
mination when, after consideration of the
facts and circumstances involved, he finds
that the applicable statutory standards and
those of part 1, 29 CFR, subtitle A, will be
met. This general wage determination is
used for all projects located in the area and
for the type of construction covered by the
general wage determination.

12. Advertising: wage determinations. (a)
Wage determinations are effective only for
120 days from the date of the determinations.
If it appears that a determination may ex-
pire between bid opening and award, the
sponsor shall so advise the FAA as soon as
possible. If it wishes a new request for wage
determination to be made and if any perti-
nent circumstances have changed, it shall
submit the appropriate form of the Depart-
ment of Labor and accompanying informa-
tion. If it claims that the determination ex-
pires before award and after bid opening due
to unavoidable circumstances, it shall sub-
mit proof of the facts which it claims sup-
port a finding to that effect.

(b) The Secretary of Labor may modify any
wage determination before the award of the
contract or contracts for which it was
sought. If the proposed contract is awarded
on the basis of public advertisement and
open competitive bidding, any modification
that the FAA receives less than 10 days be-
fore the opening of bids is not effective, un-
less the Administrator finds that there is
reasonable time to notify bidders. A modi-
fication may not continue in effect beyond
the effective period of the wage determina-
tion to which it relates. The Administrator
sends any modification to the sponsor as
soon as possible. If the modification is effec-
tive, it must be incorporated in the invita-
tion for bids, by issuing an addendum to the
specifications or otherwise.

13. Awarding contracts. (a) A sponsor may
not award a construction contract without
the written concurrence of the Adminis-
trator (through the appropriate FAA office)
that the contract prices are reasonable. A
sponsor that awards contracts on the basis of
public advertising and open competitive bid-
ding, shall, after the bids are opened, send a
tabulation of the bids and its recommenda-
tions for award to the appropriate FAA of-
fice. The sponsor may not accept a bid by a
contractor whose name appears on the cur-
rent list of ineligible contractors published
by the Comptroller General of the United
States under §5.6(b) of the regulations of the
Secretary of Labor (29 CFR part 5), or a bid
by any firm, corporation, partnership, or as-
sociation in which an ineligible contractor
has a substantial interest.
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(b) A sponsor’s proposed contract must
have pre-award review and approval by the
FAA in any of the following circumstances:

(1) The sponsor’s procurement system is
not in compliance with one or more signifi-
cant aspects of Attachment O of OMB Cir-
cular A-102 or with the standards of this ap-
pendix.

(2) The procurement is expected to exceed
$10,000 and is to be awarded without competi-
tion or only one bid or offer is received in re-
sponse to solicitation.

(3) The procurement is expected to exceed
$10,000 and specifies a ‘‘brand name’’ product.

(c) The FAA may require pre-award review
and approval of a sponsor’s proposed con-
tract under any of the following cir-
cumstances:

(1) The sponsor’s procurement system has
not yet been reviewed by the FAA for com-
pliance with OMB Circular A-102 and this ap-
pendix.

(2) The sponsor has requested pre-award as-
sistance.

(3) The proposal is for automatic data proc-
essing in accordance with paragraph Cl of
Attachment B to Federal Management Cir-
cular 744 (39 FR 27133; 43 FR 50977).

(4) The proposal is one of a series with the
same firm.

(5) The proposal is to be performed outside
the recipient’s established procurement sys-
tem or office.

(6) The proposal is for construction and is
to be awarded through the negotiation pro-
curement method or without competition.

14. Force account work. Before undertaking
any force account construction work, the
sponsor (or any public agency acting as
agent for the sponsor) must obtain the writ-
ten consent of the Administrator through
the appropriate FAA office. In requesting
that consent, the sponsor must submit—

(a) Adequate plans and specifications show-
ing the nature and extent of the construc-
tion work to be performed under that force
account;

(b) A schedule of the proposed construction
and of the construction equipment that will
be available for the project;

(c) Assurance that adequate labor, mate-
rial, equipment, engineering personnel, as
well as supervisory and inspection personnel
as required by this appendix, will be pro-
vided; and

(d) A detailed estimate of the cost of the
work, broken down for each class of costs in-
volved, such as labor, materials, rental of
equipment, and other pertinent items of
cost.

15. Each sponsor shall—

(a) Include the equal opportunity clause re-
quired by 41 CFR 60-1.4(b) in each nonexempt
construction contract and subcontract;

(b) Prior to the award of each nonexempt
contract, require each prime contractor and
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subcontractor to submit the certification re-
quired by 41 CFR 60-1.8(b);

(c) Include the Notice of Requirement for
Affirmative Action to Ensure Equal Employ-
ment Opportunity (Executive Order 11246) re-
quired by 41 CFR 60-4.2 in all solicitations
for offers and bids on each nonexempt con-
struction contract and subcontract;

(d) Include the Standard Federal Equal
Employment Opportunity Construction Con-
tract Specifications (Executive Order 11246)
required by 41 CFR 60-4.3(a) in each non-
exempt construction contract and sub-
contract.

16. Exceptions. (a) Paragraphs 1 through 5
and paragraphs 9 through 13 of this section
do not apply to contracts with the owners of
airport hazards, buildings, pipelines,
powerlines, or other structures or facilities,
for installing, extending, changing, remov-
ing, or relocating any of those structures or
facilities. However, the sponsor must obtain
the approval of the appropriate FAA office
before entering into such a contract.

(b) Any oral or written agreement or un-
derstanding between a sponsor and another
public agency that is not a sponsor of the
project, under which that public agency un-
dertakes construction work for or as agent
of the sponsor, is not considered to be a con-
struction contract for the purposes of this
appendix.

[Doc. No. 19430, 45 FR 34796, May 22, 1980]

APPENDIX D TO PART 152—ASSURANCES

There is set forth below the assurances
that the sponsor or planning agency must
submit with its application in accordance
with §§152.111 or 152.113, as applicable.

1. General Assurance

Each applicant for an airport development
grant or an airport planning grant shall sub-
mit the following assurance:

The applicant hereby assures and certifies
that it will comply with the regulations,
policies, guidelines, and requirements, in-
cluding Office of Management and Budget
Circulars No. A-95 (41 FR 2052), A-102 (42 FR
45828), and FMC 744 (39 FR 27133; as amended
by 43 FR 50977), as they relate to the applica-
tion, acceptance, and use of Federal funds for
this federally-assisted project.

I1. Airport Development

A. Assurances. Each applicant for an air-
port development grant shall submit the fol-
lowing assurances:

1. Authority of applicant. It possesses legal
authority to apply for the grant, and to fi-
nance and construct the proposed facilities;
that a resolution, motion or similar action
has been duly adopted or passed as an official
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act of the applicant’s governing body, au-
thorizing the filing of the application, in-
cluding all understandings and assurances
contained therein, and directing and author-
izing the person identified as the official rep-
resentative of the applicant to act in connec-
tion with the application and to provide such
additional information as may be required.

2. E.O. 11296 and E.O. 11288. 1t will comply
with the provisions of: Executive Order 11296,
relating to evaluation of flood hazards, and
Executive Order 11288, relating to the pre-
vention, control, and abatement of water
pollution.

3. Sufficiency of funds. It will have suffi-
cient funds available to meet the non-Fed-
eral share of the cost for construction
projects. Sufficient funds will be available
when construction is completed to assure ef-
fective operation and maintenance of the fa-
cility for the purposes constructed.

4. Construction. It will obtain approval by
the appropriate Federal agency of the final
working drawings and specifications before
the project is advertised or placed on the
market for bidding; that it will construct the
project, or cause it to be constructed, to
final completion in accordance with the ap-
plication and approved plans and specifica-
tion; that it will submit to the appropriate
Federal agency for prior approval changes
that alter the costs of the project, use of
space, or functional layout; that it will not
enter into a construction contract(s) for the
project or undertake other activities until
the conditions of the construction grant pro-
gram(s) have been met.

5. Supervision, inspection, and reporting. 1t
will provide and maintain competent and
adequate architectural engineering super-
vision and inspection at the construction
site to insure that the completed work con-
forms with the approved plans and specifica-
tions; that it will furnish progress reports
and such other information as the Federal
grantor agency may require.

6. Operation of facility. It will operate and
maintain the facility in accordance with the
minimum standards as may be required or
prescribed by the applicable Federal, State
and local agencies for the maintenance and
operation of such facilities.

7. Access to records. It will give the grantor
agency and the Comptroller General through
any authorized representative access to and
the right to examine all records, books, pa-
pers, or documents related to the grant.

8. Access for handicapped. It will require the
facility to be designed to comply with part
27, Nondiscrimination on the Basis of Handi-
cap in Federallly Assisted Programs and Ac-
tivities Receiving or Benefiting from Federal
Financial Assistance, of the Regulations of
the Office of the Secretary of Transportation
(49 CFR part 27). The applicant will be re-
sponsible for conducting inspections to in-
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sure compliance with these specifications by
the contractor.

9. Commencement and completion. It will
cause work on the project to be commenced
within a reasonable time after receipt of no-
tification from the approving Federal agency
that funds have been approved and that the
project will be prosecuted to completion
with reasonable diligence.

10. Disposition of interest. It will not dispose
of or encumber its title or other interests in
the site and facilities during the period of
Federal interest or while the Government
holds bonds, whichever is the longer.

11. Civil Rights. 1t will comply with Title VI
of the Civil Rights Act of 1964 (Pub. L. 88-352)
and in accordance with Title VI of that Act,
no person in the United States shall, on the
ground of race, color, or national origin, be
excluded from participation in, be denied the
benefits of, or be otherwise subjected to dis-
crimination under any program or activity
for which the applicant receives Federal fi-
nancial assistance and will immediately
take any measures necessary to effectuate
this agreement. If any real property or struc-
ture thereon is provided or improved with
the aid of Federal financial assistance ex-
tended to the Applicant, this assurance shall
obligate the Applicant, or in the case of any
transfer of such property, any transferee, for
the period during which the real property or
structure is used for a purpose for which the
Federal financial assistance is extended or
for another purpose involving the provision
of similar services or benefits.

12. Private gain. It will establish safeguards
to prohibit employees from using their posi-
tions for a purpose that is or gives the ap-
pearance of being motivated by a desire for
private gain for themselves or others, par-
ticularly those with whom they have family,
business, or other ties.

13. Relocation assistance. It will comply
with the requirements of Title II and Title
IIT of the Uniform Relocation Assistance and
Real Property Acquisition Policies Act of
1970 (Pub. L. 91-646) which provides for fair
and equitable treatment of persons displaced
as a result of Federal and federally assisted
programs.

14. OMB Circular A-102. It will comply with
all requirements imposed by the Federal
grantor agency concerning special require-
ments of law, program requirements, and
other administrative requirements approved
in accordance with Office of Management
and Budget Circular No. A-102.

15. Hatch Act. It will comply with the pro-
visions of the Hatch Act which limit the po-
litical activity of employees.

16. Federal Fair Labor Standards Act. It will
comply with the minimum wage and max-
imum hours provisions of the Federal Fair
Labor Standards Act, as they apply to hos-
pital and eduational institution employees
of State and local governments.
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17. Effective date and duration. These cov-
enants shall become effective upon accept-
ance by the sponsor of an offer of Federal aid
for the Project or any portion thereof, made
by the FAA and shall constitute a part of the
Grant Agreement thus formed. These cov-
enants shall remain in full force and effect
throughout the useful life of the facilities
developed under this Project, but in any
event not to exceed twenty (20) years from
the date of said acceptance of an offer of
Federal aid for the Project. However, these
limitations on the duration of the covenants
do not apply to the covenant against exclu-
sive rights and real property acquired with
Federal funds. Any breach of these covenants
on the part of the sponsor may result in the
suspension or termination of, or refusal to
grant Federal assistance under, FAA admin-
istered programs, or such other action which
may be necessary to enforce the rights of the
United States under this agreement.

18. Conditions and limitations on airport use.
The Sponsor will operate the Airport as such
for the use and benefit of the public. In fur-
therance of this covenant (but without lim-
iting its general applicability and effect), the
Sponsor specifically agrees that it will keep
the Airport open to all types, kinds, and
classes of aeronautical use on fair and rea-
sonable terms without discrimination Dbe-
tween such types, kinds, and classes. Pro-
vided, that the sponsor may establish such
fair, equal, and not unjustly discriminatory
conditions to be met by all users of the air-
port as may be necessary for the safe and ef-
ficient operation of the Airport; and Provided
further, That the Sponsor may prohibit or
limit any given type, kind, or class of aero-
nautical use of the Airport if such action is
necessary for the safe operation of the Air-
port or necessary to serve the civil aviation
needs of the public.

19. Exclusive right. The Sponsor—

a. Will not grant or permit any exclusive
right forbidden by Section 308(a) of the Fed-
eral Aviation Act of 1958 (49 U.S.C. 1349(a)) at
the Airport, or at any other airport now
owned or controlled by it;

b. Agrees that, in furtherance of the policy
of the FAA under this covenant, unless au-
thorized by the Administrator, it will not,
either directly or indirectly, grant or permit
any person, firm or corporation the exclusive
right at the Airport, or at any other airport
now owned or controlled by it, to conduct
any aeronautical activities, including, but
not limited to charter flights, pilot training,
aircraft rental and sightseeing, aerial pho-
tography, crop dusting, aerial advertising
and surveying, air carrier operations, air-
craft sales and services, sale of aviation pe-
troleum products whether or not conducted
in conjunction with other aeronautical ac-
tivity, repair and maintenance of aircraft,
sale of aircraft parts, and any other activi-
ties which because of their direct relation-
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ship to the operation of aircraft can be re-
garded as an aeronautical activity.

c. Agrees that it will terminate any exist-
ing exclusive right to engage in the sale of
gasoline or oil, or both, granted before July
17, 1962, at such an airport, at the earliest re-
newal, cancellation, or expiration date appli-
cable to the agreement that established the
exclusive right; and

d. Agrees that it will terminate any other
exclusive right to conduct an aeronautical
activity now existing at such an airport be-
fore the grant of any assistance under the
Airport and Airway Development Act.

20. Public use and benefit. The Sponsor
agrees that it will operate the Airport for
the use and benefit of the public, on fair and
reasonable terms, and without unjust dis-
crimination. In furtherance of the covenant
(but without limiting its general applica-
bility and effect), the Sponsor specifically
covenants and agrees:

a. That in its operation and the operation
of all facilities on the Airport, neither it nor
any person or organization occupying space
or facilities thereon will discriminate
against any person or class of persons by rea-
son of race, color, creed, or national origin in
the use of any of the facilities provided for
the public on the Airport.

b. That in any agreement, contract, lease
or other arrangement under which a right or
privilege at the Airport is granted to any
person, firm, or corporation to conduct or
engage in any aeronautical activity for fur-
nishing services to the public at the Airport,
the Sponsor will insert and enforce provi-
sions requiring the contractor—

(1) To furnish said service on a fair, equal,
and not unjustly discriminatory basis to all
users thereof, and

(2) To charge fair, reasonable, and not un-
justly discriminatory prices for each unit or
service; Provided, That the contractor may
be allowed to make reasonable and non-
discriminatory discounts, rebates, or other
similar types of price reductions to volume
purchasers.

c. That it will not exercise or grant any
right or privilege which would operate to
prevent any person, firm or corporation op-
erating aircraft on the Airport from per-
forming any services on its own aircraft with
its own employees (including, but not lim-
ited to maintenance and repair) that it may
choose to perform.

d. In the event the Sponsor itself exercises
any of the rights and privileges referred to in
subsection b, the services involved will be
provided on the same conditions as would
apply to the furnishing of such services by
contractors or concessionaires of the Spon-
sor under the provisions of such subsection
b.

21. Nonaviation activities. Nothing contained
herein shall be construed to prohibit the
granting or exercise of an exclusive right for
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the furnishing of nonaviation products and
supplies or any service of a nonaeronautical
nature or to obligate the Sponsor to furnish
any particular nonaeronautical service at
the Airport.

22. Operation and maintenance of the airport.
The Sponsor will operate and maintain in a
safe and serviceable condition the Airport
and all facilities thereon and connected
therewith which are necessary to serve the
aeronautical users of the Airport other than
facilities owned or controlled by the United
States, and will not permit any activity
thereon which would interfere with its use
for airport purposes; Provided, That nothing
contained herein shall be construed to re-
quire that the Airport be operated for aero-
nautical uses during temporary periods when
snow, flood, or other climatic conditions
interfere with such operation and mainte-
nance; and Provided further, That nothing
herein shall be construed as requiring the
maintenance, repair, restoration or replace-
ment of any structure or facility which is
substantially damaged or destroyed due to
an act of God or other condition or cir-
cumstance beyond the control of the Spon-
sor. In furtherance of this covenant the spon-
sor will have in effect at all times arrange-
ments for—

a. Operating the airport’s aeronautical fa-
cilities whenever required;

b. Promptly marking and lighting hazards
resulting from airport conditions, including
temporary conditions; and

c. Promptly notifying airmen of any condi-
tion affecting aeronautical use of the Air-
port.

23. Airport Hazards. Insofar as it is within
its power and reasonable, the Sponsor will,
either by the acquisition and retention of
easements or other interests in or rights for
the use of land or airspace or by the adoption
and enforcement of zoning regulations, pre-
vent the construction, erection, alteration,
or growth of any structure, tree, or other ob-
ject in the approach areas of the runways of
the Airport, which would constitute an air-
port hazard.

In addition, the Sponsor will not erect or
permit the erection of any permanent struc-
ture or facility which would interfere mate-
rially with the use, operation, or future de-
velopment of the Airport, in any portion of a
runway approach area in which the Sponsor
has acquired, or hereafter acquires, property
interests permitting it to so control the use
made of the surface of the land.

24. Use of adjacent land. Insofar as it is
within its power and reasonable, the Sponsor
will, either by the acquisition and retention
of easements or other interests in or rights
for the use of land or airspace or by the
adoption and enforcement of zoning regula-
tions, take action to restrict the use of land
adjacent to or in the immediate vicinity of
the Airport to activities and purposes com-
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patible with normal airport operations in-
cluding landing and takeoff of aircraft.

25. Airport layout plan. The Sponsor will
keep up to date at all times an airport lay-
out plan of the Airport showing (1) bound-
aries of the Airport and all proposed addi-
tions thereto, together with the boundaries
of all offsite areas owned or controlled by
the Sponsor for airport purposes, and pro-
posed additions thereto; (2) the location and
nature of all existing and proposed airport
facilities and structures (such as runways,
taxiways, aprons, terminal buildings, hang-
ars and roads), including all proposed exten-
sions and reductions of existing airport fa-
cilities; and (3) the location of all existing
and proposed nonaviation areas and of all ex-
isting improvements thereon. Such airport
layout plan and each amendment, revision,
or modification thereof, shall be subject to
the approval of the FAA, which approval
shall be evidenced by the signature of a duly
authorized representative of the FAA on the
face of the airport layout plan. The Sponsor
will not make or permit any changes or al-
terations in the airport or in any of its fa-
cilities other than in conformity with the
airport layout plan as so approved by the
FAA, if such changes or alterations might
adversely affect the safety, utility, or effi-
ciency of the Airport.

26. Federal use of facilities. All facilities of
the Airport developed with Federal aid and
all those usable for the landing and taking
off of aircraft, will be available to the United
States at all times, without charge, for use
by government aircraft in common with
other aircraft, except that if the use by gov-
ernment aircraft is substantial, a reasonable
share, proportional to such use, of the cost of
operating and maintaining facilities so used,
may be charged. Unless otherwise deter-
mined by the FAA, or otherwise agreed to by
the Sponsor and the using agency, substan-
tial use of an airport by government aircraft
will be considered to exist when operations
of such aircraft are in excess of those which,
in the opinion of the FAA, would unduly
interfere with use of the landing area by
other authorized aircraft, or during any cal-
endar month that—

a. Five (6) or more government aircraft are
regularly based at the airport or on land ad-
jacent thereto; or

b. The total number of movements (count-
ing each landing as a movement and each
takeoff as a movement) of government air-
craft is 300 or more, or the gross accumula-
tive weight of government aircraft using the
Airport (the total movements of government
aircraft multiplied by gross certified weights
of such aircraft) is in excess of five million
pounds.

27. Areas for FAA Use. Whenever so re-
quested by the FAA, the Sponsor will furnish
without cost to the Federal Government, for
construction, operation, and maintenance of
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facilities for air traffic control activities, or
weather reporting activities and communica-
tion activities related to air traffic control,
such areas of land or water, or estate there-
in, or rights in buildings of the Sponsor as
the FAA may consider necessary or desirable
for construction at Federal expense of space
or facilities for such purposes. The approxi-
mate amounts of areas and the nature of the
property interests and/or rights so required
will be set forth in the Grant Agreement re-
lating to the project. Such areas or any por-
tion thereof will be made available as pro-
vided herein within 4 months after receipt of
written requests from the FAA.

28. Fee and rental structure. The airport op-
erator or owner will maintain a fee and rent-
al structure for the facilities and services
being provided the airport users which will
make the Airport as self-sustaining as pos-
sible under the circumstances existing at the
Airport, taking into account such factors as
the volume of traffic and economy of collec-
tion.

29. Reports to FAA. The Sponsor will fur-
nish the FAA with such annual or special
airport financial and operational reports as
may be reasonably requested. Such reports
may be submitted on forms furnished by the
FAA, or may be submitted in such manner as
the Sponsor elects so long as the essential
data are furnished. The Airport and all air-
port records and documents affecting the
Airport, including deeds, leases, operation
and use agreements, regulations, and other
instruments, will be made available of in-
spection and audit by the Secretary and the
Comptroller General of the United States, or
their duly authorized representatives, upon
reasonable request. The Sponsor will furnish
to the FAA or to the General Accounting Of-
fice, upon request, a true copy of any such
document.

30. System of accounting. All project ac-
counts and records will be kept in accord-
ance with a standard system of accounting if
so prescribed by the Secretary.

31. Interfering right. If at any time it is de-
termined by the FAA that there is any out-
standing right or claim of right in or to the
Airport property, other than those set forth
in Part II of the Application for Federal As-
sistance, the existence of which creates an
undue risk of interference with the operation
of the Airport or the performance of the cov-
enants of this part, the sponsor will acquire,
extinguish, or modify such right or claim of
right in a manner acceptable to the FAA.

32. Performance obligation. The Sponsor will
not enter into any transaction which would
operate to deprive it of any of the rights and
powers necessary to perform any or all of the
covenants made herein, unless by such trans-
action the obligation to perform all such
covenants is assumed by another public
agency found by the FAA to be eligible under
the Act and Regulations to assume such obli-
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gations and having the power, authority, and
financial resources to carry out all such obli-
gations. If an arrangement is made for man-
agement or operation of the Airport by any
agency or person other than the Sponsor or
an employee of the Sponsor, the Sponsor will
reserve sufficient rights and authority to in-
sure that the Airport will be operated and
maintained in accordance with the Act, the
Regulations, and these covenants.

33. Meaning of terms. Unless the context
otherwise requires, all terms used in these
covenants which are defined in the Act and
the Regulations shall have the meanings as-
signed to them therein.

B. Airport Layout Plan Approval. A sponsor
seeking FAA approval of a new or revised
airport layout plan shall submit with the
plan an environmental assessment prepared
in conformance with Appendix 6 of FAA
Order 1050.1C, ‘“‘Policies and Procedures for
Considering Environmental Impacts’” (45 FR
2244; January 10, 1980) and FAA Order 5050.4
‘““Airport Environmental Handbook’ (45 FR
56622; August 25, 1980), if an assessment is re-
quired by Order 5050.4.

111. Airport Planning

Each applicant for an airport planning
grant shall submit the assurances numbered
1 (except for the phrase ‘‘and to finance and
construct the proposed facilities’), 7, 9, 11
(except for the last sentence), and 12, 14, 15,
30, and 33 of Part II of this appendix.

(Airport and Airway Development Act of
1970, as amended (49 U.S.C. 1701 et seq.); sec.
1.47(f)(1) Regulations of the Office of the Sec-
retary of Transportation (49 CFR 1.47(f) (1)))

[Doc. No. 19430, 45 FR 34797, May 22, 1980, as
amended by Amdt. 152-11, 46 FR 56622, Aug.
25, 1980]

PART 153—AIRPORT OPERATIONS

Subpart A—Aviation Safety Inspector
Access

Sec.

1563.1 Applicability.

153.3 Definitions.

153.5 Aviation safety inspector airport ac-
cess.

Subpart B [Reserved]

AUTHORITY: 49 U.S.C. and

44701.

SOURCE: Doc. No. FAA-2007-29237, 73 FR
47827, Aug. 15, 2008, unless otherwise noted.

106(g), 40113,
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Subpart A—Aviation Safety
Inspector Access

§153.1 Applicability.

This subpart prescribes requirements
governing Aviation Safety Inspector
access to public-use airports and facili-
ties to perform official duties.

§153.3 Definitions.

The following definitions apply in
this subpart:

Air Operations Area (AOA) means a
portion of an airport, specified in the
airport security program, in which se-
curity measures specified in Title 49 of
the Code of Federal Regulations are
carried out. This area includes aircraft
movement areas, aircraft parking
areas, loading ramps, and safety areas,
for use by aircraft regulated under 49
CFR parts 1542, 1544, and 1546, and any
adjacent areas (such as general avia-
tion areas) that are not separated by
adequate security systems, measures,
or procedures. This area does not in-
clude the secured area.

Airport means any public-use airport,
including heliports, as defined in 49
U.S.C. 47102, including:

(1) A public airport; or

(2) A privately-owned airport used or
intended to be used for public purposes
that is—

(i) A reliever airport; or

(ii) Determined by the Secretary to
have at least 2,500 passenger boardings
each year and to receive scheduled pas-
senger aircraft service.

Aviation Safety Inspector means a
properly credentialed individual who
bears FAA Form 110A and is authorized
under the provisions of 49 U.S.C. 40113
to perform inspections and investiga-
tions.

FAA Form 110A means the credentials
issued to qualified Aviation Safety In-
spectors by the FAA for use in the per-
formance of official duties.

Secured area means a portion of an
airport, specified in the airport secu-
rity program, in which certain security
measures specified in Title 49 of the
Code of Federal Regulations are car-
ried out. This area is where aircraft op-
erators and foreign air carriers that
have a security program under 49 CFR
part 1544 or part 1546 enplane and
deplane passengers and sort and load
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baggage and any adjacent areas that
are not separated by adequate security
systems, measures, or procedures.

Security Identification Display Area
(SIDA) means a portion of an airport,
specified in the airport security pro-
gram, in which security measures spec-
ified in Title 49 of the Code of Federal
Regulations are carried out. This area
includes the secured area and may in-
clude other areas of the airport.

§153.5 Aviation safety inspector air-
port access.

Airports, aircraft operators, aircraft
owners, airport tenants, and air agen-
cies must grant Aviation Safety In-
spectors bearing FAA Form 110A free
and uninterrupted access to public-use
airports and facilities, including AOAs,
SIDAs, and other secured and re-
stricted areas. Aviation Safety Inspec-
tors displaying FAA Form 110A do not
require access media or identification
media issued or approved by an airport
operator or aircraft operator in order
to inspect or test compliance, or per-
form other such duties as the FAA may
direct.

Subpart B [Reserved]

PART 155—RELEASE OF AIRPORT
PROPERTY FROM SURPLUS PROP-
ERTY DISPOSAL RESTRICTIONS

Sec.

155.1 Applicability.

155.3 Applicable law.

155.5 Property and releases covered by this
part.

155.7 General policies.

155.9 Release from war or national emer-
gency restrictions.

155.11 Form and content of requests for re-
lease.

155.13 Determinations by FAA.

AUTHORITY: 49 U.S.C. 106(g), 40113, 47151-
47153.

SOURCE: Docket No. 1329, 27 FR 12361, Dec.
13, 1962, unless otherwise noted.

§155.1 Applicability.

This part applies to releases from
terms, conditions, reservations, or re-
strictions in any deed, surrender of
leasehold, or other instrument of
transfer or conveyance (in this part
called ‘‘instrument of disposal’”) by
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which some right, title, or interest of
the United States in real or personal
property was conveyed to a non-Fed-
eral public agency under section 13 of
the Surplus Property Act of 1944 (58
Stat. 765; 61 Stat. 678) to be used by
that agency in developing, improving,
operating, or maintaining a public air-
port or to provide a source of revenue
from non-aviation business at a public
airport.

§155.3 Applicable law.

(a) Section 4 of the Act of October 1,
1949 (63 Stat. 700) authorizes the Ad-
ministrator to grant the releases de-
scribed in §1565.1, if he determines
that—

(1) The property to which the release
relates no longer serves the purpose for
which it was made subject to the
terms, conditions, reservations, or re-
strictions concerned; or

(2) The release will not prevent ac-

complishing the purpose for which the
property was made subject to the
terms, conditions, reservations, or re-
strictions, and is necessary to protect
or advance the interests of the United
States in civil aviation.
In addition, section 4 of that Act au-
thorizes the Administrator to grant
the releases subject to terms and con-
ditions that he considers necessary to
protect or advance the interests of the
United States in civil aviation.

(b) Section 2 of the Act of October 1,
1949 (63 Stat. 700) provides that the re-
strictions against using structures for
industrial purposes in any instrument
of disposal issued under section
13(g)(2)(A) of the Surplus Property Act
of 1944, as amended (61 Stat. 678) are
considered to be extinguished. In addi-
tion, section 2 authorizes the Adminis-
trator to issue any instruments of re-
lease or conveyance necessary to re-
move, of record, such a restriction,
without monetary consideration to the
United States.

(c) Section 68 of the Atomic Energy
Act of 1954, as amended (42 U.S.C. 2098)
releases, remises, and quitclaims, to
persons entitled thereto, all reserved
rights of the United States in radio-
active minerals in instruments of dis-
posal of public or acquired lands. In ad-
dition, section 3 of the Act of October
1, 1949 (60 U.S.C. App. 1622b) authorizes

§155.7

the Administrator to issue instruments
that he considers necessary to correct
any instrument of disposal by which
surplus property was transferred to a
non-Federal public agency for airport
purposes or to conform the transfer to
the requirements of applicable law.
Based on the laws cited in this para-
graph, the Administrator issues appro-
priate instruments of correction upon
the written request of persons entitled
to ownership, occupancy, or use of the
lands concerned.

§155.5 Property and releases covered
by this part.

This part applies to—

(a) Any real or personal property
that is subject to the terms, condi-
tions, reservations, or restrictions in
an instrument of disposal described in
§155.1; and

(b) Any release from a term, condi-
tion, reservation, or restriction in such
an instrument, including a release of—

(1) Personal property, equipment, or
structures from any term, condition,
reservation, or restriction so far as
necessary to allow it to be disposed of
for salvage purposes;

(2) Land, personal property, equip-
ment or structures from any term, con-
dition, reservation, or restriction re-
quiring that it be used for airport pur-
poses to allow its use, lease, or sale for
nonairport use in place;

(3) Land, personal property, equip-
ment, or structures from any term,
condition, reservation, or restriction
requiring its maintenance for airport
use;

(4) Land, personal property, equip-
ment, or structures from all terms,
conditions, restrictions, or reserva-
tions to allow its use, lease, sale, or
other disposal for nonairport purposes;
and

(5) Land, personal property, equip-
ment, or structures from the reserva-
tion of right of use by the United
States in time of war or national emer-
gency, to facilitate financing the oper-
ation and maintenance or further de-
velopment of a public airport.

§155.7 General policies.

(a) Upon a request under §155.11, the
Administrator issues any instrument
that is necessary to remove, of record,
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any restriction against the use of prop-
erty for industrial purposes that is in
an instrument of disposal covered by
this part.

(b) The Administrator does not issue
a release under this part if it would
allow the sale of the property con-
cerned to a third party, unless the pub-
lic agency concerned has obligated
itself to use the proceeds from the sale
exclusively for developing, improving,
operating, or maintaining a public air-
port.

(c) Except for a release from a re-
striction against using property for in-
dustrial purposes, the Administrator
does not issue a release under this part
unless it is justified under §155.3(a) (1)
or (2).

(d) The Administrator may issue a
release from the terms, conditions, res-
ervations, or restrictions of an instru-
ment of disposal subject to any other
terms or conditions that he considers
necessary to protect or advance the in-
terests of the United States in civil
aviation. Such a term or condition, in-
cluding one regarding the use of pro-
ceeds from the sale of property, is im-
posed as a personal covenant or obliga-
tion of the public agency concerned
rather than as a term or condition to
the release or as a covenant running
with the land, unless the Adminis-
trator determines that the purpose of
the term or condition would be better
achieved as a condition or covenant
running with the land.

(e) A letter or other document issued
by the Administrator that merely
grants consent to or approval of a
lease, or to the use of the property for
other than the airport use con-
templated by the instrument of dis-
posal, does not otherwise release the
property from the terms, conditions,
reservations, or restrictions of the in-
strument of disposal.

§155.9 Release from war or national
emergency restrictions.

(a) The primary purpose of each
transfer of surplus airport property
under section 13 of the Surplus Prop-
erty Act of 1944 was to make the prop-
erty available for public or civil air-
port needs. However, it was also in-
tended to ensure the availability of the
property transferred, and of the entire
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airport, for use by the United States
during a war or national emergency, if
needed. As evidence of this purpose,
most instruments of disposal of surplus
airport property reserved or granted to
the United States a right of exclusive
possession and control of the airport
during a war or emergency, substan-
tially the same as one of the following:

(1) That during the existence of any
emergency declared by the President or
the Congress, the Government shall
have the right without charge except
as indicated below to the full, unre-
stricted possession, control, and use of
the landing area, building areas, and
airport facilities or any part thereof,
including any additions or improve-
ments thereto made subsequent to the
declaration of the airport property as
surplus: Provided, however, That the
Government shall be responsible during
the period of such use for the entire
cost of maintaining all such areas, fa-
cilities, and improvements, or the por-
tions used, and shall pay a fair rental
for the use of any installations or
structures which have been added
thereto without Federal aid.

(2) During any national emergency
declared by the President or by Con-
gress, the United States shall have the
right to make exclusive or nonexclu-
sive use and have exclusive or non-
exclusive control and possession, with-
out charge, of the airport at which the
surplus property is located or used or
of such portion thereof as it may de-
sire: Provided, however, That the United
States shall be responsible for the en-
tire cost of maintaining such part of
the airport as it may use exclusively,
or over which it may have exclusive
possession and control, during the pe-
riod of such use, possession, or control
and shall be obligated to contribute a
reasonable share, commensurate with
the use made by it, of the cost of main-
tenance of such property as it may use
nonexclusively or over which it may
have nonexclusive control and posses-
sion: Provided further, That the United
States shall pay a fair rental for its
use, control, or possession, exclusively
or nonexclusively, of any improve-
ments to the airport made without
U.S. aid.

(b) A release from the terms, condi-
tions, reservations, or restrictions of
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an instrument of disposal that might
prejudice the needs or interests of the
armed forces, is granted only after con-
sultation with the Department of De-
fense.

§155.11 Form and content of requests
for release.

(a) A request for the release of sur-
plus airport property from a term, con-
dition, reservation, or restriction in an
instrument of disposal need not be in
any special form, but must be in writ-
ing and signed by an authorized official
of the public agency that owns the air-
port.

(b) A request for a release under this
part must be submitted in triplicate to
the District Airport Engineer in whose
district the airport is located.

(c) Each request for a release must
include the following information, if
applicable and available:

(1) Identification of the instruments
of disposal to which the property con-
cerned is subject.

(2) A description of the property con-
cerned.

(3) The condition of the property con-
cerned.

(4) The purpose for which the prop-
erty was transferred, such as for use as
a part of, or in connection with, oper-
ating the airport or for producing reve-
nues from nonaviation business.

(5) The kind of release requested.

(6) The purpose of the release.

(7) A statement of the circumstances
justifying the release on the basis set
forth in §155.3(a) (1) or (2) with sup-
porting documents.

(8) Maps, photographs, plans, or simi-
lar material of the airport and the
property concerned that are appro-
priate to determining whether the re-
lease is justified under §155.9.

(9) The proposed use or disposition of
the property, including the terms and
conditions of any proposed sale or lease
and the status of negotiations therefor.

(10) If the release would allow sale of
any part of the property, a certified
copy of a resolution or ordinance of the
governing body of the public agency
that owns the airport obligating itself
to use the proceeds of the sale exclu-
sively for developing, improving, oper-
ating, or maintaining a public airport.
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(11) A suggested letter or other in-
strument of release that would meet
the requirements of State and local law
for the release requested.

(12) The sponsor’s environmental as-
sessment prepared in conformance with
Appendix 6 of FAA Order 1050.1C,
“Policies and Procedures for Consid-
ering Environmental Impacts” (45 FR
2244; Jan. 10, 1980), and FAA Order
5050.4, ‘‘Airport Environmental Hand-
book” (45 FR 56624; Aug. 25, 1980), if an
assessment is required by Order 5050.4.
Copies of these orders may be exam-
ined in the Rules Docket, Office of the
Chief Counsel, FAA, Washington, D.C.,
and may be obtained on request at any
FAA regional office headquarters or
any airports district office.

[Doc. No. 1329, 27 FR 12361, Dec. 13, 1962, as
amended by Amdt. 155-1, 45 FR 56622, Aug. 25,
1980]

§155.13 Determinations by FAA.

(a) An FAA office that receives a re-
quest for a release under this part, and
supporting documents therefore, exam-
ines it to determine whether the re-
quest meets the requirements of the
Act of October 1, 1949 (63 Stat. 700) so
far as it concerns the interests of the
United States in civil aviation and
whether it might prejudice the needs
and interests of the armed forces. Upon
a determination that the release might
prejudice those needs and interests, the
Department of Defense is consulted as
provided in §155.9(b).

(b) Upon completing the review, and
receiving the advice of the Department
of Defense if the case was referred to it,
the FAA advises the airport owner as
to whether the release or a modifica-
tion of it, may be granted. If the re-
lease, or a modification of it acceptable
to the owner, is granted, the FAA pre-
pares the necessary instruments and
delivers them to the airport owner.

PART 156—STATE BLOCK GRANT
PILOT PROGRAM

Sec.
156.1
156.2
156.3
156.4
156.5
156.6

Applicability.

Letters of interest.
Application and grant process.
Airport and project eligibility.
Project cost allowability.
State program responsibilities.
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156.7 Enforcement of State block grant
agreements and other related grant as-
surances.

AUTHORITY: 49 U.S.C. 106(g), 47101, 47128; 49
CFR 1.47(1), (k).

SOURCE: Docket No. 35723, 563 FR 41303, Oct.
20, 1988, unless otherwise noted.

§156.1 Applicability.

(a) This part applies to grant appli-
cants for the State block grant pilot
program and to those States receiving
block grants available under the Air-
port and Airway Improvement Act of
1982, as amended.

(b) This part sets forth—

(1) The procedures by which a State
may apply to participate in the State
block grant pilot program;

(2) The program administration re-
quirements for a participating State;

(3) The program responsibilities for a
participating State; and

(4) The enforcement responsibilities
of a participating State.

§156.2 Letters of interest.

(a) Any state that desires to partici-
pate in the State block grant pilot pro-
gram shall submit a letter of interest,
by November 30, 1988, to the Associate
Administrator for Airports, Federal
Aviation Administration, 800 Independ-
ence Avenue SW., Room 1000E, Wash-
ington, DC 20591.

(b) A State’s letter of interest shall
contain the name, title, address, and
telephone number of the individual
who will serve as the liaison with the
Administrator regarding the State
block grant pilot program.

(c) The FAA will provide an applica-
tion form and program guidance mate-
rial to each State that submits a letter
of interest to the Associate Adminis-
trator for Airports.

§156.3 Application and grant process.

(a) A State desiring to participate
shall submit a completed application
to the Associate Administrator for Air-
ports.

(b) After review of the applications
submitted by the States, the Adminis-
trator shall select three States for par-
ticipation in the State block grant
pilot program.

(¢c) The Administrator shall issue a
written grant offer that sets forth the
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terms and conditions of the State
block grant agreement to each selected
State.

(d) A State’s participation in the
State block grant pilot program begins
when a State accepts the Administra-
tor’s written grant offer in writing and
within any time limit specified by the
Administrator. The State shall certify,
in its written acceptance, that the ac-
ceptance complies with all applicable
Federal and State law, that the accept-
ance constitutes a legal and binding
obligation of the State, and that the
State has the authority to carry out all
the terms and conditions of the written
grant offer.

§156.4 Airport and project eligibility.

(a) A participating State shall use
monies distributed pursuant to a State
block grant agreement for airport de-
velopment and airport planning, for
airport noise compatibility planning,
or to carry out airport noise compat-
ibility programs, in accordance with
the Airport and Airway Improvement
Act of 1982, as amended.

(b) A participating State shall ad-
minister the airport development and
airport planning projects for airports
within the State.

(c) A participating State shall not
use any monies distributed pursuant to
a State block grant agreement for inte-
grated airport system planning,
projects related to any primary air-
port, or any airports—

(1) Outside the State’s boundaries; or

(2) Inside the State’s boundaries that
are not included in the National Plan
of Integrated Airport Systems.

§156.5 Project cost allowability.

(a) A participating State shall not
use State block grant funds for reim-
bursement of project costs that would
not be eligible for reimbursement
under a project grant administered by
the FAA.

(b) A participating State shall not
use State block grant funds for reim-
bursement or funding of administrative
costs incurred by the State pursuant to
the State block grant program.
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§156.6 State program responsibilities.

(a) A participating State shall com-
ply with the terms of the State block
grant agreement.

(b) A participating State shall ensure
that each person or entity, to which
the State distributes funds received
pursuant to the State block grant pilot
program, complies with any terms that
the State block grant agreement re-
quires to be imposed on a recipient for
airport projects funded pursuant to the
State block grant pilot program.

(c) Unless otherwise agreed by a par-
ticipating State and the Administrator
in writing, a participating State shall
not delegate or relinquish, either ex-
pressly or by implication, any State
authority, rights, or power that would
interfere with the State’s ability to
comply with the terms of a State block
grant agreement.

§156.7 Enforcement of State block
grant agreements and other related
grant assurances.

The Administrator may take any ac-
tion, pursuant to the authority of the
Airport and Airway Improvement Act
of 1982, as amended, to enforce the
terms of a State block grant agreement
including any terms imposed upon sub-
sequent recipients of State block
agreement funds.

PART 157—NOTICE OF CONSTRUC-
TION, ALTERATION, ACTIVATION,
AND DEACTIVATION OF AIR-
PORTS

Sec.
157.1
157.2
157.3
157.5

Applicability.

Definition of terms.
Projects requiring notice.
Notice of intent.

157.7 FAA determinations.
157.9 Notice of completion.

AUTHORITY: 49 U.S.C. 106(g), 40103, 40113,
44502.

SOURCE: Docket No. 25708, 56 FR 33996, July
24, 1991, unless otherwise noted.

§157.1 Applicability.

This part applies to persons pro-
posing to construct, alter, activate, or
deactivate a civil or joint-use (civil/
military) airport or to alter the status
or use of such an airport. Requirements
for persons to notify the Administrator

§157.2

concerning certain airport activities
are prescribed in this part. This part
does not apply to projects involving:

(a) An airport subject to conditions
of a Federal agreement that requires
an approved current airport layout
plan to be on file with the Federal
Aviation Administration; or

(b) An airport at which flight oper-
ations will be conducted under visual
flight rules (VFR) and which is used or
intended to be used for a period of less
than 30 consecutive days with no more
than 10 operations per day.

(c) The intermittent use of a site
that is not an established airport,
which is used or intended to be used for
less than one year and at which flight
operations will be conducted only
under VFR. For the purposes of this
part, intermittent use of a site means:

(1) The site is used or is intended to
be used for no more than 3 days in any
one week; and

(2) No more than 10 operations will be
conducted in any one day at that site.

§157.2 Definition of terms.

For the purpose of this part:

Airport means any airport, heliport,
helistop, vertiport, gliderport, seaplane
base, ultralight flightpark, manned
balloon launching facility, or other air-
craft landing or takeoff area.

Heliport means any landing or takeoff
area intended for use by helicopters or
other rotary wing type aircraft capable
of vertical takeoff and landing profiles.

Private use means available for use by
the owner only or by the owner and
other persons authorized by the owner.

Private use of public lands means that
the landing and takeoff area of the pro-
posed airport is publicly owned and the
proponent is a non-government entity,
regardless of whether that landing and
takeoff area is on land or on water and
whether the controlling entity be local,
State, or Federal Government.

Public use means available for use by
the general public without a require-
ment for prior approval of the owner or
operator.

Traffic pattern means the traffic flow
that is prescribed for aircraft landing
or taking off from an airport, including
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departure and arrival procedures uti-
lized within a 5-mile radius of the air-
port for ingress, egress, and noise
abatement.

§157.3 Projects requiring notice.

Each person who intends to do any of
the following shall notify the Adminis-
trator in the manner prescribed in
§157.5:

(a) Construct or otherwise establish a
new airport or activate an airport.

(b) Construct, realign, alter, or acti-
vate any runway or other aircraft land-
ing or takeoff area of an airport.

(c) Deactivate, discontinue using, or
abandon an airport or any landing or
takeoff area of an airport for a period
of one year or more.

(d) Construct, realign, alter, activate,
deactivate, abandon, or discontinue
using a taxiway associated with a land-
ing or takeoff area on a public-use air-
port.

(e) Change the status of an airport
from private use to public use or from
public use to another status.

(f) Change any traffic pattern or traf-
fic pattern altitude or direction.

(g) Change status from IFR to VFR
or VFR to IFR.

§157.5 Notice of intent.

(a) Notice shall be submitted on FAA
Form 7480-1, copies of which may be
obtained from an FAA Airport District/
Field Office or Regional Office, to one
of those offices and shall be submitted
at least—

(1) In the cases prescribed in para-
graphs (a) through (d) of §157.3, 90 days
in advance of the day that work is to
begin; or

(2) In the cases prescribed in para-
graphs (e) through (g) of §157.3, 90 days
in advance of the planned implementa-
tion date.

(b) Notwithstanding paragraph (a) of
this section—

(1) In an emergency involving essen-
tial public service, public health, or
public safety or when the delay arising
from the 90-day advance notice require-
ment would result in an unreasonable
hardship, a proponent may provide no-
tice to the appropriate FAA Airport
District/Field Office or Regional Office
by telephone or other expeditious
means as soon as practicable in lieu of
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submitting FAA Form 7480-1. However,
the proponent shall provide full notice,
through the submission of FAA Form
7480-1, when otherwise requested or re-
quired by the FAA.

(2) notice concerning the deactiva-
tion, discontinued use, or abandonment
of an airport, an airport landing or
takeoff area, or associated taxiway
may be submitted by letter. Prior no-
tice is not required; except that a 30-
day prior notice is required when an es-
tablished instrument approach proce-
dure is involved or when the affected
property is subject to any agreement
with the United States requiring that
it be maintained and operated as a pub-
lic-use airport.

§157.7 FAA determinations.

(a) The FAA will conduct an aero-
nautical study of an airport proposal
and, after consultations with inter-
ested persons, as appropriate, issue a
determination to the proponent and ad-
vise those concerned of the FAA deter-
mination. The FAA will consider mat-
ters such as the effects the proposed
action would have on existing or con-
templated traffic patterns of neigh-
boring airports; the effects the pro-
posed action would have on the exist-
ing airspace structure and projected
programs of the FAA; and the effects
that existing or proposed manmade ob-
jects (on file with the FAA) and nat-
ural objects within the affected area
would have on the airport proposal.
While determinations consider the ef-
fects of the proposed action on the safe
and efficient use of airspace by aircraft
and the safety of persons and property
on the ground, the determinations are
only advisory. Except for an objection-
able determination, each determina-
tion will contain a determination-void
date to facilitate efficient planning of
the use of the navigable airspace. A de-
termination does not relieve the pro-
ponent of responsibility for compliance
with any local law, ordinance or regu-
lation, or state or other Federal regu-
lation. Aeronautical studies and deter-
minations will not consider environ-
mental or land use compatibility im-
pacts.

(b) An airport determination issued
under this part will be one of the fol-
lowing:
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(1) No objection.

(2) Conditional. A conditional deter-
mination will identify the objection-
able aspects of a project or action and
specify the conditions which must be
met and sustained to preclude an objec-
tionable determination.

(3) Objectionable. An objectionable de-
termination will specify the FAA’s rea-
sons for issuing such a determination.

(c) Determination void date. All work
or action for which notice is required
by this sub-part must be completed by
the determination void date. Unless
otherwise extended, revised, or termi-
nated, an FAA determination becomes
invalid on the day specified as the de-
termination void date. Interested per-
sons may, at least 156 days in advance of
the determination void date, petition
the FAA official who issued the deter-
mination to:

(1) Revise the determination based on
new facts that change the basis on
which it was made; or

(2) Extend the determination wvoid
date. Determinations will be furnished
to the proponent, aviation officials of
the state concerned, and, when appro-
priate, local political bodies and other
interested persons.

§157.9

Within 15 days after completion of
any airport project covered by this
part, the proponent of such project
shall notify the FAA Airport District
Office or Regional Office by submission
of FAA Form 5010-5 or by letter. A
copy of FAA Form 5010-5 will be pro-
vided with the FAA determination.

PART 158—PASSENGER FACILITY
CHARGES (PFC’S)

Subpart A—General

Notice of completion.

Sec.
1568.1
158.3
158.5

Applicability.

Definitions.

Authority to impose PFC’s.

158.7 Exclusivity of authority.

158.9 Limitations.

158.11 Public agency request not to require
collection of PFC’s by a class of air car-
riers or foreign air carriers or for service
to isolated communities.

158.13 Use of PFC revenue.

1568.15 Project eligibility at PFC levels of $1,
$2, or $3.
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158.17 Project eligibility at PFC levels of $4
or $4.50.

158.18 Use of PFC revenue to pay for debt
service for non-eligible projects.

158.19 Requirement for competition plans.

1568.20 Submission of required documents.

Subpart B—Application and Approval

158.21 General.

158.23 Consultation with air
foreign air carriers.

1568.24 Notice and opportunity for public
comment.

158.25 Applications.

158.27 Review of applications.

158.29 The Administrator’s decision.

158.30 PFC Authorization at Non-Hub Air-
ports.

1568.31 Duration of authority to impose a
PFC after project implementation.

1568.33 Duration of authority to impose a
PFC before project implementation.

158.35 Extension of time to submit applica-
tion to use PFC revenue.

158.37 Amendment of approved PFC.

158.39 Use of excess PFC revenue.

carriers and

Subpart C—Collection, Handling, and
Remittance of PFC’s

158.41 General.

158.43 Public agency notification to collect
PFC’s.

158.45 Collection of PFC’s on tickets issued
in the U.S.

158.47 Collection of PFC’s on tickets issued
outside the U.S.

1568.49 Handling of PFC’s.

158.51 Remittance of PFC’s.

158.53 Collection compensation.

Subpart D—Reporting, Recordkeeping and
Audits

158.61 General.

158.63 Reporting requirements: Public agen-
cy.

158.65 Reporting requirements:
air carriers.

158.67 Recordkeeping and auditing: Public
agency.

1568.69 Recordkeeping and auditing:
lecting carriers.

158.71 Federal oversight.

Collecting

Col-

Subpart E—Termination

158.81 General.

158.83 Informal resolution.

1568.856 Termination of authority to impose
PFC’s.

158.87 Loss of Federal airport grant funds.

Subpart F—Reduction in Airport
Improvement Program Apportionments

158.91 General.
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1568.93 Public agencies subject to reduction.
1568.95 Implementation of reduction.

APPENDIX A TO PART 158—ASSURANCES

AUTHORITY: 49 U.S.C. 106(g), 40116-40117,
47106, 47111, 4711447116, 47524, 47526.

SOURCE: Docket No. 26385, 56 FR 24278, May
29, 1991, unless otherwise noted.

Subpart A—General

§158.1 Applicability.

This part applies to passenger facil-
ity charges (PFC’s) as may be approved
by the Administrator of the Federal
Aviation Administration (FAA) and
imposed by a public agency that con-
trols a commercial service airport.
This part also describes the procedures
for reducing funds to a large or me-
dium hub airport that imposes a PFC.

[Doc. No. FAA-2000-7402, 65 FR 34540, May 30,
2000]

§158.3 Definitions.

The following definitions apply in
this part:

Airport means any area of land or
water, including any heliport, that is
used or intended to be used for the
landing and takeoff of aircraft, and any
appurtenant areas that are used or in-
tended to be used for airport buildings
or other airport facilities or rights-of-
way, together with all airport build-
ings and facilities located thereon.

Airport capital plan means a capital
improvement program that lists air-
port-related planning, development or
noise compatibility projects expected
to be accomplished with anticipated
available funds.

Airport layout plan (ALP) means a
plan showing the existing and proposed
airport facilities and boundaries in a
form prescribed by the Administrator.

Airport revenue means revenue gen-
erated by a public airport (1) through
any lease, rent, fee, PFC or other
charge collected, directly or indirectly,
in connection with any aeronautical
activity conducted on an airport that
it controls; or (2) In connection with
any activity conducted on airport land
acquired with Federal financial assist-
ance, or with PFC revenue under this
part, or conveyed to such public agency
under the provisions of any Federal
surplus property program or any provi-
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sion enacted to authorize the convey-
ance of Federal property to a public
agency for airport purposes.

Air travel ticket includes all docu-
ments, electronic records, boarding
passes, and any other ticketing me-
dium about a passenger’s itinerary nec-
essary to transport a passenger by air,
including passenger manifests.

Allowable cost means the reasonable
and necessary costs of carrying out an
approved project including costs in-
curred prior to and subsequent to the
approval to impose a PFC, and making
payments for debt service on bonds and
other indebtedness incurred to carry
out such projects. Allowable costs in-
clude only those costs incurred on or
after November 5, 1990. Costs of ter-
minal development incurred after Au-
gust 1, 1986, at an airport that did not
have more than .25 percent of the total
annual passenger boardings in the U.S.
in the most recent calendar year for
which data is available and at which
total passenger boardings declined by
at least 16 percent between calendar
year 1989 and calendar year 1997 are al-
lowable.

Approved project means a project for
which the FAA has approved using PFC
revenue under this part. The FAA may
also approve specific projects con-
tained in a single or multi-phased
project or development described in an
airport capital plan separately. This
includes projects acknowledged by the
FAA under §158.30 of this part.

Bond financing costs means the costs
of financing a bond and includes such
costs as those associated with issuance,
underwriting discount, original issue
discount, capitalized interest, debt
service reserve funds, initial credit en-
hancement costs, and initial trustee
and paying agent fees.

Charge effective date means the date
on which carriers are obliged to collect
a PFC.

Charge expiration date means the date
on which carriers are to cease to col-
lect a PFC.

Collecting carrier means an issuing
carrier or other carrier collecting a
PFC, whether or not such carrier issues
the air travel ticket.

Collection means the acceptance of
payment of a PFC from a passenger.
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Commercial service airport means a
public airport that annually enplanes
2,600 or more passengers and receives
scheduled passenger service of aircraft.

Covered air carrier means an air car-
rier that files for bankruptcy protec-
tion or has an involuntary bankruptcy
proceeding started against it after De-
cember 12, 2003. An air carrier that is
currently in compliance with PFC re-
mittance requirements and has an in-
voluntary bankruptcy proceeding com-
menced against it has 90 days from the
date such proceeding was filed to ob-
tain dismissal of the involuntary peti-
tion before becoming a covered air car-
rier. An air carrier ceases to be a cov-
ered air carrier when it emerges from
bankruptcy protection.

Covered airport means a medium or
large hub airport at which one or two
air carriers control more than 50 per-
cent of passenger boardings.

Debt service means payments for such
items as principal and interest, sinking
funds, call premiums, periodic credit
enhancement fees, trustee and paying
agent fees, coverage, and remarketing
fees.

Ezxclusive long-term lease or use agree-
ment means an exclusive lease or use
agreement between a public agency and
an air carrier or foreign air carrier
with a term of 5 years or more.

FAA Airports office means a regional,
district or field office of the Federal
Aviation Administration that admin-
isters Federal airport-related matters.

Financial need means that a public
agency cannot meet its operational or
debt service obligations and does not
have at least a 2-month capital reserve
fund.

Frequent flier award coupon means a
zero-fare award of air transportation
that an air carrier or foreign air car-
rier provides to a passenger in ex-
change for accumulated travel mileage
credits in a customer loyalty program,
whether or not the term ‘‘frequent
flier” is used in the definition of that
program. The definition of ‘‘frequent
flier award coupon” does not extend to
redemption of accumulated credits for
awards of additional or upgraded serv-
ice on trips for which the passenger has
paid a published fare, ‘‘two-for-the-
price-of-one”” and similar marketing

§158.3

programs, or to air transportation pur-
chased for a passenger by other parties.

Ground support equipment means Serv-
ice and maintenance equipment used at
an airport to support aeronautical op-
erations and related activities. Bag-
gage tugs, belt loaders, cargo loaders,
forklifts, fuel trucks, lavatory trucks,
and pushback tractors are among the
types of vehicles that fit this defini-
tion.

Implementation of an approved project
means: (1) With respect to construc-
tion, issuance to a contractor of notice
to proceed or the start of physical con-
struction; (2) with respect to non-
construction projects other than prop-
erty acquisition, commencement of
work by a contractor or public agency
to carry out the statement of work; or
(3) with respect to property acquisition
projects, commencement of title
search, surveying, or appraisal for a
significant portion of the property to
be acquired.

Issuing carrier means any air carrier
or foreign air carrier that issues an air
travel ticket or whose imprinted ticket
stock is used in issuing such ticket by
an agent.

Medium or large hub airport means a
commercial service airport that has
more than 0.25 percent of the total
number of passenger boardings at all
such airports in the U.S. for the prior
calendar year, as determined by the
Administrator.

Non-hub airport means a commercial
service airport (as defined in 49 U.S.C.
47102) that has less than 0.05 percent of
the passenger boardings in the U.S. in
the prior calendar year on an aircraft
in service in air commerce.

Nonrevenue passenger means a pas-
senger receiving air transportation
from an air carrier or foreign air car-
rier for which remuneration is not re-
ceived by the air carrier or foreign air
carrier as defined under Department of
Transportation Regulations or as oth-
erwise determined by the Adminis-
trator. Air carrier employees or others
receiving air transportation against
whom token service charges are levied
are considered nonrevenue passengers.
Infants for whom a token fare is
charged are also considered nonrevenue
passengers.
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Notice of intent (to impose or use PFC
revenue) means a notice under §158.30
from a public agency controlling a non-
hub airport that it intends to impose a
PFC and/or use PFC revenue. Except
for §§158.25 through 30, ‘‘notice of in-
tent” can be used interchangeably with
“application.”

One-way trip means any trip that is
not a round trip.

Passenger enplaned means a domestic,
territorial or international revenue
passenger enplaned in the States in
scheduled or nonscheduled service on
aircraft in intrastate, interstate, or
foreign commerce.

PFC means a Dpassenger facility
charge covered by this part imposed by
a public agency on passengers enplaned
at a commercial service airport it con-
trols.

PFC administrative support costs
means the reasonable and necessary
costs of developing a PFC application
or amendment, issuing and maintain-
ing the required PFC records, and per-
forming the required audit of the pub-
lic agency’s PFC account. These costs
may include reasonable monthly finan-
cial account charges and transaction
fees.

Project means airport planning, air-
port land acquisition or development of
a single project, a multi-phased devel-
opment program, (including but not
limited to development described in an
airport capital plan) or a new airport
for which PFC financing is sought or
approved under this part.

Public agency means a State or any
agency of one or more States; a mu-
nicipality or other political subdivision
of a State; an authority created by
Federal, State or local law; a tax-sup-
ported organization; an Indian tribe or
pueblo that controls a commercial
service airport; or for the purposes of
this part, a private sponsor of an air-
port approved to participate in the
Pilot Program on Private Ownership of
Airports.

Round trip means a trip on a com-
plete air travel itinerary which termi-
nates at the origin point.

Significant business interest means an
air carrier or foreign air carrier that:

(1) Had no less than 1.0 percent of
passenger boardings at that airport in
the prior calendar year,
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(2) Had at least 25,000 passenger
boardings at the airport in that prior
calendar year, or

(3) Provides scheduled service at that
airport.

State means a State of the United
States, the District of Columbia, the
Commonwealth of Puerto Rico, the
Virgin Islands, American Samoa, the
Commonwealth of the Northern Mar-
iana Islands, and Guam.

Unliquidated PFC revenue means rev-
enue received by a public agency from
collecting carriers but not yet used on
approved projects.

[Doc. No. 26385, 56 FR 24278, May 29, 1991, as
amended by Amdt. 158-2, 656 FR 34540, May 30,
2000; Amdt. 158-3, 70 FR 14934, Mar. 23, 2005;
Amdt. 158-4, 72 FR 28847, May 23, 2007]

§158.5

Subject to the provisions of this part,
the Administrator may grant author-
ity to a public agency that controls a
commercial service airport to impose a
PFC of $1, $2, $3, $4, or $4.50 on pas-
sengers enplaned at such an airport. No
public agency may impose a PFC under
this part unless authorized by the Ad-
ministrator. No State or political sub-
division or agency thereof that is not a
public agency may impose a PFC cov-
ered by this part.

[Doc. No. 26385, 56 FR 24278, May 29, 1991, as
amended by Amdt. 158-2, 65 FR 34541, May 30,
2000]

Authority to impose PFC’s.

§158.7 Exclusivity of authority.

(a) A State, political subdivision of a
State, or authority of a State or polit-
ical subdivision that is not the eligible
public agency may not tax, regulate,
prohibit, or otherwise attempt to con-
trol in any manner the imposition or
collection of a PFC or the use of PFC
revenue.

(b) No contract or agreement be-
tween an air carrier or foreign air car-
rier and a public agency may impair
the authority of such public agency to
impose a PFC or use the PFC revenue
in accordance with this part.

[Doc. No. 26385, 56 FR 24278, May 29, 1991, as
amended by Amdt. 158-2, 656 FR 34541, May 30,
2000]
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§158.9 Limitations.

(a) No public agency may impose a
PFC on any passenger—

(1) For more than 2 boardings on a
one-way trip or in each direction of a
round trip;

(2) On any flight to an eligible point
on an air carrier that receives essential
air service compensation on that route.
The Administrator makes available a
list of carriers and eligible routes de-
termined by the Department of Trans-
portation for which PFC’s may not be
imposed under this section;

(3) Who is a nonrevenue passenger or
obtained the ticket for air transpor-
tation with a frequent flier award cou-
pon;

(4) On flights, including flight seg-
ments, between 2 or more points in Ha-
waii;

(5) In Alaska aboard an aircraft hav-
ing a certificated seating capacity of
fewer than 60 passengers; or

(6) Enplaning at an airport if the pas-
senger did not pay for the air transpor-
tation that resulted in the
enplanement due to Department of De-
fense charter arrangements and pay-
ments.

(b) No public agency may require a
foreign airline that does not serve a
point or points in the U.S. to collect a
PFC from a passenger.

[Doc. No. 26385, 56 FR 24278, May 29, 1991, as
amended by Amdt. 158-2, 656 FR 34541, May 30,
2000; Amdt. 158-4, 72 FR 28847, May 23, 2007]

§158.11 Public agency request not to
require collection of PFC’s by a
class of air carriers or foreign air
carriers or for service to isolated
communities.

(a) Subject to the requirements of
this part, a public agency may request
that collection of PFC’s not be re-
quired for—

(1) Passengers enplaned by any class
of air carrier or foreign air carrier if
the number of passengers enplaned by
the carriers in the class constitutes not
more than one percent of the total
number of passengers enplaned annu-
ally at the airport at which the fee is
imposed; or

(2) Passengers enplaned on a flight to
an airport—

§158.13

(i) That has fewer than 2,500 pas-
senger boardings each year and re-
ceives scheduled passenger service; or

(ii) In a community that has a popu-
lation of less than 10,000 and is not con-
nected by a land highway or vehicular
way to the land-connected National
Highway System within a State.

(b) The public agency may request
this exclusion authority under para-
graph (a)(1) or (a)(2) of this section or
both.

[Doc. No. FAA-2000-7402, 65 FR 34541, May 30,
2000]

§158.13 Use of PFC revenue.

PFC revenue, including any interest
earned after such revenue has been re-
mitted to a public agency, may be used
only to finance the allowable costs of
approved projects at any airport the
public agency controls.

(a) Total cost. PFC revenue may be
used to pay all or part of the allowable
cost of an approved project.

(b) PFC administrative support costs.
Public agencies may use PFC revenue
to pay for allowable administrative
support costs. Public agencies must
submit these costs as a separate
project in each PFC application.

(c) Maximum cost for certain low-emis-
sion technology projects. If a project in-
volves a vehicle or ground support
equipment using low emission tech-
nology eligible under §158.15(b), the
FAA will determine the maximum cost
that may be financed by PFC revenue.
The maximum cost for a new vehicle is
the incremental amount between the
purchase price of a new low emission
vehicle and the purchase price of a
standard emission vehicle, or the cost
of converting a standard emission vehi-
cle to a low emission vehicle.

(d) Bond-associated debt service and fi-
nancing costs. (1) Public agencies may
use PFC revenue to pay debt service
and financing costs incurred for a bond
issued to carry out approved projects.

(2) If the public agency’s bond docu-
ments require that PFC revenue be
commingled in the general revenue
stream of the airport and pledged for
the benefit of holders of obligations,
the FAA considers PFC revenue to
have paid the costs covered in
§158.13(d)(1) if—
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(i) An amount equal to the part of
the proceeds of the bond issued to
carry out approved projects is used to
pay allowable costs of such projects;
and

(ii) To the extent the PFC revenue
collected in any year exceeds the debt
service and financing costs on such
bonds during that year, an amount
equal to the excess is applied as re-
quired by §158.39.

(e) Exception providing for the use of
PFC revenue to pay for debt service for
non-eligible projects. The FAA may au-
thorize a public agency under §158.18 to
impose a PFC for payments for debt
service on indebtedness incurred to
carry out an airport project that is not
eligible if the FAA determines that
such use is necessary because of the fi-
nancial need of the airport.

(f) Combination of PFC revenue and
Federal grant funds. A public agency
may combine PFC revenue and airport
grant funds to carry out an approved
project. These projects are subject to
the record keeping and auditing re-
quirements of this part, as well as the
reporting, record keeping and auditing
requirements imposed by the Airport
and Airway Improvement Act of 1982
(AAIA).

(g) Non-Federal share. Public agencies
may use PFC revenue to meet the non-
Federal share of the cost of projects
funded under the Federal airport grant
program or the FAA ‘“Program to Per-
mit Cost-Sharing of Air Traffic Mod-
ernization Projects’” under 49 U.S.C.
445117.

(h) Approval of project following ap-
proval to impose a PFC. The public agen-
cy may not use PFC revenue or inter-
est earned thereon except on an ap-
proved project.

[Docket No. 26385, 56 FR 24278, May 29, 1991,
as amended by Amdt. 158-4, 72 FR 28847, May
23, 2007]

§158.15 Project eligibility at PFC lev-
els of $1, $2, or $3.

(a) To be eligible, a project must—

(1) Preserve or enhance safety, secu-
rity, or capacity of the national air
transportation system;

(2) Reduce noise or mitigate noise
impacts resulting from an airport; or
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(3) Furnish opportunities for en-
hanced competition between or among
air carriers.

(b) Eligible projects are any of the
following projects—

(1) Airport development eligible
under subchapter I of chapter 471 of 49
U.S.C.;

(2) Airport planning eligible under
subchapter I of chapter 471 of 49 U.S.C.;

(3) Terminal development as de-
scribed in 49 U.S.C. 47110(d);

(4) Airport noise compatibility plan-
ning as described in 49 U.S.C. 47505;

(5) Noise compatibility measures eli-
gible for Federal assistance under 49
U.S.C. 47504, without regard to whether
the measures are approved under 49
U.S.C. 47504;

(6) Construction of gates and related
areas at which passengers are enplaned
or deplaned and other areas directly re-
lated to the movement of passengers
and baggage in air commerce within
the boundaries of the airport. These
areas do not include restaurants, car
rental and automobile parking facili-
ties, or other concessions. Projects re-
quired to enable added air service by an
air carrier with less than 50 percent of
the annual passenger boardings at an
airport have added eligibility. Such
projects may include structural foun-
dations and floor systems, exterior
building walls and load-bearing inte-
rior columns or walls, windows, door
and roof systems, building utilities (in-
cluding heating, air conditioning, ven-
tilation, plumbing, and electrical serv-
ice), and aircraft fueling facilities next
to the gate;

(7) A project approved under the
FAA’s “Program to Permit Cost-Shar-
ing of Air Traffic Modernization
Projects’ under 49 U.S.C. 44517; or

(8) If the airport is in an air quality
nonattainment area (as defined by sec-
tion 171(2) of the Clean Air Act (42
U.S.C. 7501(2)) or a maintenance area
referred to in section 175A of such Act
(42 U.S.C. 7505a), and the project will
result in the airport receiving appro-
priate emission credits as described in
49 U.S.C. 47139, a project for:

(i) Converting vehicles eligible under
§158.15(b)(1) and ground support equip-
ment powered by a diesel or gasoline
engine used at a commercial service
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airport to low-emission technology cer-
tified or verified by the Environmental
Protection Agency to reduce emissions
or to use cleaner burning conventional
fuels; or

(ii) Acquiring for use at a commer-
cial service airport vehicles eligible
under §158.15(b)(1) and, subject to
§158.13(c), ground support equipment
that include low-emission technology
or use cleaner burning fuels.

(c) An eligible project must be ade-
quately justified to qualify for PFC
funding.

[Doc. No. 26385, 56 FR 24278, May 29, 1991; 56
FR 37127, Aug. 2, 1991; Amdt. 158-2, 656 FR
34541, May 30, 2000; Amdt. 1584, 72 FR 28848,
May 23, 2007]

§158.17 Project eligibility at PFC lev-
els of $4 or $4.50.

(a) A project for any airport is eligi-
ble for PFC funding at levels of $4 or
$4.50 if—

(1) The project meets the eligibility
requirements of §158.15;

(2) The project costs requested for
collection at $4 or $4.50 cannot be paid
for from funds reasonably expected to
be available for the programs referred
to in 49 U.S.C. 48103; and

(3) In the case of a surface transpor-
tation or terminal project, the public
agency has made adequate provision
for financing the airside needs of the
airport, including runways, taxiways,
aprons, and aircraft gates.

(b) In addition, a project for a me-
dium or large airport is only eligible
for PFC funding at levels of $4 or $4.50
if the project will make a significant
contribution to improving air safety
and security, increasing competition
among air carriers, reducing current or
anticipated congestion, or reducing the
impact of aviation noise on people liv-
ing near the airport.

[Doc. No. FAA-2000-7402, 656 FR 34541, May 30,
2000]

§158.18 Use of PFC revenue to pay for
debt service for non-eligible
projects.

(a) The FAA may authorize a public
agency to impose a PFC to make pay-
ments for debt service on indebtedness
incurred to carry out at the airport a
project that is not eligible if the FAA
determines it is necessary because of

§158.20

the financial need of the airport. The
FAA defines financial need in §158.3.

(b) A public agency may request au-
thority to impose a PFC and use PFC
revenue under this section using the
PFC application procedures in §158.25.
The public agency must document its
financial position and explain its finan-
cial recovery plan that uses all avail-
able resources.

(c) The FAA reviews the application
using the procedures in §158.27. The
FAA will issue its decision on the pub-
lic agency’s request under §158.29.

[Doc. No. FAA-2006-23730, 72 FR 28848, May
23, 2007]

§158.19 Requirement for competition
plans.

(a) Beginning in fiscal year 2001, no
public agency may impose a PFC with
respect to a covered airport unless the
public agency has submitted a written
competition plan. This requirement
does not apply to PFC authority ap-
proved prior to April 5, 2000.

(b) The Administrator will review
any plan submitted under paragraph
(a) of this section to ensure that it
meets the requirements of 49 U.S.C.
47106(f) and periodically will review its
implementation to ensure that each
covered airport successfully imple-
ments its plan.

[Doc. No. FAA-2000-7402, 65 FR 34541, May 30,
2000]

Subpart B—Application and
Approval

§158.20 Submission of required docu-
ments.

(a) Letters and reports required by
this part may be transmitted to the ap-
propriate recipient (the public agency,
air carrier, and/or the FAA) via e-mail,
courier, facsimile, or U.S. Postal Serv-
ice.

(1) Documents sent electronically to
the FAA must be prepared in a format
readable by the FAA. Interested par-
ties can obtain the format at their
local FAA Airports Office.

(2) Any transmission to FAA Head-
quarters, using regular U.S. Postal
Service, is subject to inspection that
may result in delay and damage due to
the security process.
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(b) Once the database development is
completed with air carrier capability,
public agencies and air carriers may
use the FAA’s national PFC database
to post their required quarterly re-
ports, and, in that case, do not have to
distribute the reports in any other
way.

[Doc. No. FAA-2006-23730, 72 FR 28848, May
23, 2007]

§158.21 General.

This subpart specifies the consulta-
tion and application requirements
under which a public agency may ob-
tain approval to impose a PFC and use
PFC revenue on a project. This subpart
also establishes the procedure for the
Administrator’s review and approval of
applications and amendments and es-
tablishes requirements for use of excess
PFC revenue.

§158.23 Consultation with air carriers
and foreign air carriers.

(a) Notice by public agency. A public
agency must provide written notice to
air carriers and foreign air carriers
having a significant business interest
at the airport where the PFC is pro-
posed. A public agency must provide
this notice before the public agency
files an application with the FAA for
authority to impose a PFC under
§158.25(b). In addition, public agencies
must provide this notice before filing
an application with the FAA for au-
thority to use PFC revenue under
§1568.25(c). Public agencies must also
provide this notice before filing a no-
tice of intent to impose and/or use a
PFC under §158.30. Finally, a public
agency must provide this notice before
filing a request to amend the FAA’s de-
cision with respect to an approved PFC
as discussed in §158.37(b)(1). The notice
shall include:

(1) Descriptions of projects being con-
sidered for funding by PFC’s;

(2) The PFC level for each project,
the proposed charge effective date, the
estimated charge expiration date, and
the estimated total PFC revenue;

(3) For a request by a public agency
that any class or classes of carriers not
be required to collect the PFC—

(i) The designation of each such
class,
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(ii) The names of the carriers belong-
ing to each such class, to the extent
the names are known,

(iii) The estimated number of pas-
sengers enplaned annually by each
such class, and

(iv) The public agency’s reasons for
requesting that carriers in each such
class not be required to collect the
PFC; and

(4) Except as provided in §158.25(¢c)(2),
the date and location of a meeting at
which the public agency will present
such projects to air carriers and for-
eign air carriers operating at the air-
port.

(b) Meeting. The meeting required by
paragraph (a)(4) of this section shall be
held no sooner than 30 days nor later
than 45 days after issuance of the writ-
ten notice required by paragraph (a) of
this section. At or before the meeting,
the public agency shall provide air car-
riers and foreign air carriers with—

(1) A description of projects;

(2) An explanation of the need for the
projects; and

(3) A detailed financial plan for the
projects, including—

(i) The estimated allowable project
costs allocated to major project ele-
ments;

(ii) The anticipated total amount of
PFC revenue that will be used to fi-
nance the projects; and

(iii) The source and amount of other
funds, if any, needed to finance the
projects.

(c) Requirements of air carriers and for-
eign air carriers. (1) Within 30 days fol-
lowing issuance of the notice required
by paragraph (a) of this section, each
carrier must provide the public agency
with a written acknowledgement that
it received the notice.

(2) Within 30 days following the meet-
ing, each carrier must provide the pub-
lic agency with a written certification
of its agreement or disagreement with
the proposed project. A certification of
disagreement shall contain the reasons
for such disagreement. The absence of
such reasons shall void a certification
of disagreement.

(3) If a carrier fails to provide the
public agency with timely acknowl-
edgement of the notice or timely cer-
tification of agreement or disagree-
ment with the proposed project, the
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carrier is considered to have certified
its agreement.

[Doc. No. 26385, 56 FR 24278, May 29, 1991, as
amended by Amdt. 158-2, 656 FR 34541, May 30,
2000; Amdt. 158-3, 70 FR 14934, Mar. 23, 2005]

§158.24 Notice and opportunity for
public comment.

(a)(1) Notice by public agency. A public
agency must provide written notice
and an opportunity for public comment
before:

(i) Filing an application with the
FAA for authority to impose a PFC
under §158.25(b);

(ii) Filing an application with the
FAA for authority to use PFC revenue
under §158.25(c);

(iii) Filing a notice of intent to im-
pose and/or use a PFC under §158.30;
and

(iv) Filing a request to amend a pre-
viously approved PFC as discussed in
§158.37(b)(1).

(2) The notice must allow the public
to file comments for at least 30 days,
but no more than 45 days, after the
date of publication of the notice or
posting on the public agency’s Web
site, as applicable.

(b)(1) Notice contents. The notice re-
quired by §158.24(a) must include:

(i) A description of the project(s) the
public agency is considering for fund-
ing by PFC’s;

(ii) A Dbrief justification for each
project the public agency is consid-
ering for funding by PFC’s;

(iii) The PFC level for each project;

(iv) The estimated total PFC revenue
the public agency will use for each
project;

(v) The proposed charge effective
date for the application or notice of in-
tent;

(vi) The estimated charge expiration
date for the application or notice of in-
tent;

(vii) The estimated total PFC rev-
enue the public agency will collect for
the application or notice of intent; and

(viii) The name of and contact infor-
mation for the person within the public
agency to whom comments should be
sent.

(2) The public agency must make
available a more detailed project jus-
tification or the justification docu-
ments to the public upon request.

§158.25

(c) Distribution of notice. The public
agency must make the notice available
to the public and interested agencies
through one or more of the following
methods:

(1) Publication in local newspapers of
general circulation;

(2) Publication in other local media;

(3) Posting the notice on the public
agency’s Internet Web site; or

(4) Any other method acceptable to
the Administrator.

[Doc. No. FAA-2004-17999, 70 FR 14934, Mar.
23, 2005]

§158.25 Applications.

(a) General. This section specifies the
information the public agency must
file when applying for authority to im-
pose a PFC and for authority to use
PFC revenue on a project. A public
agency may apply for such authority
at any commercial service airport it
controls. The public agency must use
the proposed PFC to finance airport-re-
lated projects at that airport or at any
existing or proposed airport that the
public agency controls. A public agen-
cy may apply for authority to impose a
PFC before or concurrent with an ap-
plication to use PFC revenue. If a pub-
lic agency chooses to apply, it must do
so by using FAA Form 5500-1, PFC Ap-
plication (latest edition) and all appli-
cable Attachments. The public agency
must provide the information required
under paragraphs (b) or (c), or both, of
this section.

(b) Application for authority to impose
a PFC. This paragraph sets forth the
information to be submitted by all pub-
lic agencies seeking authority to im-
pose a PFC. A separate application
shall be submitted for each airport at
which a PFC is to be imposed. The ap-
plication shall be signed by an author-
ized official of the public agency, and,
unless otherwise authorized by the Ad-

ministrator, must include the fol-
lowing:

(1) The name and address of the pub-
lic agency.

(2) The name and telephone number
of the official submitting the applica-
tion on behalf of the public agency.

(3) The official name of the airport at
which the PFC is to be imposed.

(4) The official name of the airport at
which a project is proposed.
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(5) A copy of the airport capital plan
or other documentation of planned im-
provements for each airport at which a
PFC financed project is proposed.

(6) A description of each project pro-
posed.

(7) The project justification, includ-
ing the extent to which the project
achieves one or more of the objectives
set forth in §158.15(a) and (if a PFC
level above $3 is requested) the require-
ments of §158.17. In addition—

(i) For any project for terminal de-
velopment, including gates and related
areas, the public agency shall discuss
any existing conditions that limit com-
petition between and among air car-
riers and foreign air carriers at the air-
port, any initiatives it proposes to fos-
ter opportunities for enhanced com-
petition between and among such car-
riers, and the expected results of such
initiatives; or

(ii) For any terminal development
project at a covered airport, the public
agency shall submit a competition plan
in accordance with §158.19.

(8) The charge to be imposed for each
project.

(9) The proposed charge effective
date.

(10) The estimated charge expiration
date.

(11) Information on the consultation
with air carriers and foreign air car-
riers having a significant business in-
terest at the airport and the public
comment process, including:

(i) A list of such carriers and those
notified;

(ii) A list of carriers that acknowl-
edged receipt of the notice provided
under §158.23(a);

(iii) Lists of carriers that certified
agreement and that certified disagree-
ment with the project;

(iv) Information on which method
under §158.24(b) the public agency used
to meet the public notice requirement;
and

(v) A summary of substantive com-
ments by carriers contained in any cer-
tifications of disagreement with each
project and disagreements with each
project provided by the public, and the
public agency’s reasons for continuing
despite such disagreements.

(12) If the public agency is also filing
a request under §158.11—
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(i) The request;

(ii) A copy of the information pro-
vided to the carriers under §158.23(a)(3);

(iii) A copy of the carriers’ comments
with respect to such information;

(iv) A list of any class or classes of
carriers that would not be required to
collect a PFC if the request is ap-
proved; and

(v) The public agency’s reasons for
submitting the request in the face of
opposing comments.

(13) A copy of information regarding
the financing of the project presented
to the carriers and foreign air carriers
under §158.23 of this part and as revised
during the consultation.

(14) A copy of all comments received
as a result of the carrier consultation
and public comment processes.

(15) For an application not accom-
panied by a concurrent application for
authority to use PFC revenue:

(i) A description of any alternative
methods being considered by the public
agency to accomplish the objectives of
the project;

(ii) A description of alternative uses
of the PFC revenue to ensure such rev-
enue will be used only on eligible
projects in the event the proposed
project is not ultimately approved for
use of PFC revenue;

(iii) A timetable with projected dates
for completion of project formulation
activities and submission of an applica-
tion to use PFC revenue; and

(iv) A projected date of project imple-
mentation and completion.

(16) A signed statement certifying
that the public agency will comply
with the assurances set forth in Appen-
dix A to this part.

(17) Such additional information as
the Administrator may require.

(c) Application for authority to use PFC
revenue. A public agency may use PFC
revenue only for projects approved
under this paragraph. This paragraph
sets forth the information that a public
agency shall submit, unless otherwise
authorized by the Administrator, when
applying for the authority to use PFC
revenue to finance specific projects.

(1) An application submitted concur-
rently with an application for the au-
thority to impose a PFC, must include:
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(i) The information required under
paragraphs (b)(1) through (15) of this
section;

(ii) An FAA Form 5500-1, Attachment
G, Airport Layout Plan, Airspace, and
Environmental Findings (latest edi-
tion) providing the following informa-
tion:

(A) For projects required to be shown
on an ALP, the ALP depicting the
project has been approved by the FAA
and the date of such approval;

(B) All environmental reviews re-
quired by the National Environmental
Policy Act (NEPA) of 1969 have been
completed and a copy of the final FAA
environmental determination with re-
spect to the project has been approved,
and the date of such approval, if such
determination is required; and

(C) The final FAA airspace deter-
mination with respect to the project
has been completed, and the date of
such determination, if an airspace
study is required.

(iii) The information required by
§§ 158.25(b)(16) and 158.25(b)(17).

(2) An application where the author-
ity to impose a PFC has been pre-
viously approved:

(i) Must not be filed until the public
agency conducts further consultation
with air carriers and foreign air car-
riers under §158.23. However, the meet-
ing required under §158.23(a)(4) is op-
tional if there are no changes to the
projects after approval of the impose
authority and further opportunity for
public comment under §158.24; and

(ii) Must include a summary of fur-
ther air carrier consultation and the
public agency’s response to any dis-
agreements submitted under the air
carrier consultation and public com-
ment processes conducted under para-
graph (¢)(2)(i) of this section;

(iii) Must include the following, up-
dated and changed where appropriate:

(A) FAA Form 5500-1 without attach-
ments except as required below;

(B) For any projects where there
have been no changes since the FAA
approved authority to impose a PFC
for those projects, a list of projects in-
cluded in this application for use au-
thority. The FAA will consider the in-
formation on these projects, filed with
the impose authority application, in-
corporated by reference; and

§158.27

(C) For any project that has changed
since receiving impose authority, the
public agency must file an Attachment
B for that project clearly describing
the changes to the project.

(iv) An FAA Form 5500-1, Attach-
ment G, Airport Layout Plan, Air-
space, and Environmental Findings
(latest edition) providing the following
information:

(A) For projects required to be shown
on an ALP, the ALP depicting the
project has been approved by the FAA
and the date of such approval;

(B) All environmental reviews re-
quired by the National Environmental
Policy Act (NEPA) of 1969 have been
completed and a copy of the final FAA
environmental determination with re-
spect to the project has been approved,
and the date of such approval, if such
determination is required; and

(C) The final FAA airspace deter-
mination with respect to the project
has been completed, and the date of
such determination, if an airspace
study is required; and

(v) The information required by
§§ 158.25(b)(16) and 158.25(0b)(17).

[Doc. No. FAA-2004-17999, 70 FR 14935, Mar.
23, 2005]

§158.27 Review of applications.

(a) General. This section describes the
process for review of all applications
filed under §158.25 of this part.

(b) Determination of completeness.
Within 30 days after receipt of an appli-
cation by the FAA Airports office, the
Administrator determines whether the
application substantially complies
with the requirements of §158.25.

(c) Process for substantially complete
application. If the Administrator deter-
mines the application is substantially
complete, the following procedures
apply:

(1) The Administrator advises the
public agency by letter that its appli-
cation is substantially complete.

(2) The Administrator may opt to
publish a notice in the FEDERAL REG-
ISTER advising that the Administrator
intends to rule on the application and
inviting public comment, as set forth
in paragraph (e) of this section. If the
Administrator publishes a notice, the
Administrator will provide a copy of
the notice to the public agency.
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(3) If the Administrator publishes a
notice, the public agency—

(i) Shall make available for inspec-
tion, upon request, a copy of the appli-
cation, notice, and other documents
germane to the application, and

(ii) May publish the notice in a news-
paper of general circulation in the area
where the airport covered by the appli-
cation is located.

(4) After reviewing the application
and any public comments received
from a FEDERAL REGISTER notice, the
Administrator issues a final decision
approving or disapproving the applica-
tion, in whole or in part, before 120
days after the FAA Airports office re-
ceived the application.

(d) Process for applications not substan-
tially complete. If the Administrator de-
termines an application is not substan-
tially complete, the following proce-
dures apply:

(1) The Administrator notifies the
public agency in writing that its appli-
cation is not substantially complete.
The notification will list the informa-
tion required to complete the applica-
tion.

(2) Within 15 days after the Adminis-
trator sends such notification, the pub-
lic agency shall advise the Adminis-
trator in writing whether it intends to
supplement its application.

(3) If the public agency declines to
supplement the application, the Ad-
ministrator follows the procedures for
review of an application set forth in
paragraph (c) of this section and issues
a final decision approving or dis-
approving the application, in whole or
in part, no later than 120 days after the
application was received by the FAA
Airports office.

(4) If the public agency supplements
its application, the original application
is deemed to be withdrawn for purposes
of applying the statutory deadline for
the Administrator’s decision. Upon re-
ceipt of the supplement, the Adminis-
trator issues a final decision approving
or disapproving the supplemented ap-
plication, in whole or in part, no later
than 120 days after the supplement was
received by the FAA Airports office.

(e) The Federal Register motice. The
FEDERAL REGISTER notice includes the
following information:
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(1) The name of the public agency
and the airport at which the PFC is to
be imposed;

(2) A brief description of the PFC
project, the level of the proposed PFC,
the proposed charge effective date, the
proposed charge expiration date and
the total estimated PFC revenue;

(3) The address and telephone number
of the FAA Airports office at which the
application may be inspected;

(4) The Administrator’s determina-
tion on whether the application is sub-
stantially complete and any informa-
tion required to complete the applica-
tion; and

(5) The due dates for any public com-
ments.

(f) Public comments. (1) Interested per-
sons may file comments on the applica-
tion within 30 days after publication of
the Administrator’s notice in the FED-
ERAL REGISTER.

(2) Three copies of these comments
shall be submitted to the FAA Airports
office identified in the FEDERAL REG-
ISTER notice.

(3) Commenters shall also provide
one copy of their comments to the pub-
lic agency.

(4) Comments from air carriers and
foreign air carriers may be in the same
form as provided to the public agency
under §158.23.

[Doc. No. 26385, 56 FR 24278, May 29, 1991; 56
FR 30867, July 8, 1991, as amended by Amdt.
158-3, 70 FR 14936, Mar. 23, 2005]

§158.29 The Administrator’s decision.

(a) Authority to impose a PFC. (1) An
application to impose a PFC will be ap-
proved in whole or in part only after a
determination that—

(i) The amount and duration of the
PFC will not result in revenue that ex-
ceeds amounts necessary to finance the
project;

(ii) The project will achieve the ob-
jectives and criteria set forth in §158.15
except for those projects approved
under §158.18.

(iii) If a PFC level above $3 is being
approved, the project meets the cri-
teria set forth in §158.17;

(iv) The collection process, including
any request by the public agency not
to require a class of carriers to collect
PFC’s, is reasonable, not arbitrary,
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nondiscriminatory, and otherwise in
compliance with the law;

(v) The public agency has not been
found to be in violation of 49 U.S.C.
47524 and 47526;

(vi) The public agency has not been
found to be in violation of 49 U.S.C.
47107(b) governing the use of airport
revenue;

(vii) If the public agency has not ap-
plied for authority to use PFC revenue,
a finding that there are alternative
uses of the PFC revenue to ensure that
such revenue will be used on approved
projects; and

(viii) If applicable, the public agency
has submitted a competition plan in
accordance with §158.19.

(2) The Administrator notifies the
public agency in writing of the decision
on the application. The notification
will list the projects and alternative
uses that may qualify for PFC financ-
ing under §158.15, and (if a PFC level
above $3 is being approved) §1568.17, PFC
level, total approved PFC revenue in-
cluding the amounts approved at $3 and
less, $4, and/or $4.50, duration of au-
thority to impose and earliest permis-
sible charge effective date.

(b) Authority to use PFC revenue on an
approved project. (1) An application for
authority to use PFC revenue will be
approved in whole or in part only after
a determination that—

(i) The amount and duration of the
PFC will not result in revenue that ex-
ceeds amounts necessary to finance the
project;

(ii) The project will achieve the ob-
jectives and criteria set forth in §158.15
except for those projects approved
under §158.18.

(iii) If a PFC level above $3 is being
approved, the project meets the cri-
teria set forth in §158.17; and

(iv) All applicable requirements per-
taining to the ALP for the airport, air-
space studies for the project, and the
National Environmental Policy Act of
1969 (NEPA), have been satisfied.

(2) The Administrator notifies the
public agency in writing of the decision
on the application. The notification
will list the approved projects, PFC
level, total approved PFC revenue,
total approved for collection, including
the amounts approved at $3 and less, $4,
and/or $4.50, and any limit on the dura-

§158.30

tion of authority to impose a PFC as
prescribed under §158.33.

(3) Approval to use PFC revenue to fi-
nance a project shall be construed as
approval of that project.

(¢) Disapproval of application. (1) If an
application is disapproved, the Admin-
istrator notifies the public agency in
writing of the decision and the reasons
for the disapproval.

(2) A public agency reapplying for ap-
proval to impose or use a PFC must
comply with §§158.23, 1568.24, and 158.25.

(d) The Administrator publishes a
monthly notice of PFC approvals and
disapprovals in the FEDERAL REGISTER.

[Doc. No. 26385, 56 FR 24278, May 29, 1991; 56
FR 30867, July 8, 1991, as amended by Amdt.
158-2, 65 FR 34542, May 30, 2000; Amdt. 158-3,
70 FR 14936, Mar. 23, 2005; Amdt. 158-4, 72 FR
28848, May 23, 2007]

§158.30 PFC Authorization at Non-
Hub Airports.

(a) General. This section specifies the
procedures a public agency controlling
a non-hub airport must follow when no-
tifying the FAA of its intent to impose
a PFC and to use PFC revenue on a
project under this section. In addition,
this section describes the FAA’s rules
for reviewing and acknowledging a no-
tice of intent filed under this section.
A public agency may notify the FAA of
its intent to impose a PFC before or
concurrent with a notice of intent to
use PFC revenue. A public agency must
file a notice of intent in the manner
and form prescribed by the Adminis-
trator and must include the informa-
tion required under paragraphs (b), (c),
or both, of this section.

(b) Notice of intent to impose a PFC.
This paragraph sets forth the informa-
tion a public agency must file to notify
the FAA of its intent to impose a PFC
under this section. The public agency
must file a separate notice of intent for
each airport at which the public agen-
cy plans on imposing a PFC. An au-
thorized official of the public agency
must sign the notice of intent and, un-
less authorized by the Administrator,
must include:

(1) A completed FAA Form 5500-1,
PFC Application (latest edition) with-
out attachments except as required
below;
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(2) Project information (in the form
and manner prescribed by the FAA) in-
cluding the project title, PFC funds
sought, PFC level sought, and, if an ex-
isting Airport Improvement Program
(AIP) grant already covers this project,
the grant agreement number.

(3) If an existing AIP grant does not
cover this project, the notice of intent
must include the information in para-
graph (b)(2) of this section as well as
the following:

(i) Additional information describing
the proposed schedule for the project,

(ii) A description of how this project
meets one of the PFC objectives in
§158.15(a), and

(iii) A description of how this project
meets the adequate justification re-
quirement in §158.15(c).

(4) A copy of any comments received
by the public agency during the air
carrier consultation and public com-
ment processes (§§158.23 and 158.24) and
the public agency’s response to any dis-
agreements.

(5) If applicable, a request to exclude
a class of carriers from the require-
ment to collect the PFC (§158.11).

(6) A signed statement certifying
that the public agency will comply
with the assurances set forth in Appen-
dix A to this part.

(7) Any additional information the
Administrator may require.

(c) Notice of intent to use PFC revenue.
A public agency may use PFC revenue
only for projects included in notices
filed under this paragraph or approved
under §158.29. This paragraph sets forth
the information that a public agency
must file, unless otherwise authorized
by the Administrator, in its notice of
intent to use PFC revenue to finance
specific projects under this section.

(1) A notice of intent to use PFC rev-
enue filed concurrently with a notice of
intent to impose a PFC must include:

(i) The information required under
paragraphs (b)(1) through (7) of this
section;

(ii) A completed FAA Form 5500-1,
Attachment G, Airport Layout Plan,
Airspace, and Environmental Findings
(latest edition) for all projects not in-
cluded in an existing Federal airport
program grant.

(2) A notice of intent to use PFC rev-
enue where the FAA has previously ac-
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knowledged a notice of intent to im-
pose a PFC must:

(i) Be preceded by further consulta-
tion with air carriers and the oppor-
tunity for ©public comment under
§§158.23 and 158.24 of this part. How-
ever, a meeting with the air carriers is
optional if all information is the same
as that provided with the impose au-
thority notice;

(ii) Include a copy of any comments
received by the public agency during
the air carrier consultation and public
comment processes (§§158.23 and 158.24)
and the public agency’s response to any
disagreements or negative comments;
and

(iii) Include any updated and changed
information:

(A) Required by paragraphs (b)(1), (2),
(5), (6), and (7) of this section; and

(B) Required by paragraph (c¢)(1)(ii) of
this section.

(d) FAA review of notices of intent. (1)
The FAA will review the notice of in-
tent to determine that:

(A) The amount and duration of the
PFC will not result in revenue that ex-
ceeds the amount necessary to finance
the project(s);

(B) Each proposed project meets the
requirements of §158.15;

(C) Each project proposed at a PFC
level above $3.00 meets the require-
ments of §158.17(a)(2) and (3);

(D) All applicable airport Ilayout
plan, airspace, and environmental re-
quirements have been met for each
project;

(E) Any request by the public agency
to exclude a class of carriers from the
requirement to collect the PFC is rea-
sonable, not arbitrary, nondiscrim-
inatory, and otherwise complies with
the law; and

(F) The consultation and public com-
ment processes complied with §§158.23
and 158.24.

(2) The FAA will also make a deter-
mination regarding the public agency’s
compliance with 49 U.S.C. 47524 and
47526 governing airport noise and ac-
cess restrictions and 49 U.S.C. 47107(b)
governing the use of airport revenue.
Finally, the FAA will review all com-
ments filed during the air carrier con-
sultation and public comment proc-
esses.
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(e) FAA acknowledgment of motices of
intent. Within 30 days of receipt of the
public agency’s notice of intent about
its PFC program, the FAA will issue a
written acknowledgment of the public
agency’s notice. The FAA’s acknowl-
edgment may concur with all proposed
projects, may object to some or all pro-
posed projects, or may object to the no-
tice of intent in its entirety. The
FAA’s acknowledgment will include
the reason(s) for any objection(s).

(f) Public agency actions following
issuance of FAA acknowledgment let-
ter. If the FAA does not object to ei-
ther a project or the notice of intent in
its entirety, the public agency may im-
plement its PFC program. The public
agency’s implementation must follow
the information specified in its notice
of intent. If the FAA objects to a
project, the public agency may not col-
lect or use PFC revenue on that
project. If the FAA objects to the no-
tice of intent in its entirety, the public
agency may not implement the PFC
program proposed in that notice. When
implementing a PFC under this sec-
tion, except for §158.25, a public agency
must comply with all sections of part
158.

(g) Acknowledgment not an order. An
FAA acknowledgment issued under
this section is not considered an order
issued by the Secretary for purposes of
49 U.S.C. 46110 (Judicial Review).

(h) Sunset provision. This section will
expire May 9, 2008.

[Doc. No. FAA-2004-17999, 70 FR 14936, Mar.
23, 2005]

§158.31 Duration of authority to im-
pose a PFC after project implemen-
tation.

A public agency that has begun im-
plementing an approved project may
impose a PFC until—

(a) The charge expiration date is
reached;

(b) The total PFC revenue collected
plus interest earned thereon equals the
allowable cost of the approved project;

(c) The authority to collect the PFC
is terminated by the Administrator
under subpart E of this part; or

(d) The public agency is determined
by the Administrator to be in violation
of 49 U.S.C. 47524 and 47526, and the au-
thority to collect the PFC is termi-

§158.33

nated under that statute’s imple-
menting regulations under this title.

[Doc. No. 26385, 56 FR 24278, May 29, 1991, as
amended by Amdt. 158-2, 65 FR 34542, May 30,
2000; Amdt. 158-4, 72 FR 28849, May 23, 2007]

§158.33 Duration of authority to im-
pose a PFC before project imple-
mentation.

(a) A public agency shall not impose
a PFC beyond the lesser of the fol-
lowing—

(1) 2 years after approval to use PFC
revenue on an approved project if the
project has not been implemented, or

(2) b years after the charge effective
date; or

(3) b years after the FAA’s decision
on the application (if the charge effec-
tive date is more than 60 days after the
decision date) if an approved project is
not implemented.

(b) If, in the Administrator’s judg-
ment, the public agency has not made
sufficient progress toward implementa-
tion of an approved project within the
times specified in paragraph (a) of this
section, the Administrator begins ter-
mination proceedings under subpart E
of this part.

(c) The authority to impose a PFC
following approval shall automatically
expire without further action by the
Administrator on the following dates:

(1) 3 years after the charge effective
date; or 3 years after the FAA’s deci-
sion on the application if the charge ef-
fective date is more than 60 days after
the decision date unless—

(i) The public agency has filed an ap-
plication for approval to use PFC rev-
enue for an eligible project that is
pending before the FAA;

(ii) An application to use PFC rev-
enue has been approved; or

(iii) A request for extension (not to
exceed 2 years) to submit an applica-
tion for project approval, under §158.35,
has been granted; or

(2) 5 years after the charge effective
date; or 5 years after the FAA’s deci-
sion on the application (if the charge
effective date is more than 60 days
after the decision date) unless the pub-
lic agency has obtained project ap-
proval.

(d) If the authority to impose a PFC
expires under paragraph (c) of this sec-
tion, the public agency must provide
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the FAA with a list of the air carriers
and foreign air carriers operating at
the airport and all other collecting car-
riers that have remitted PFC revenue
to the public agency in the preceding 12
months. The FAA notifies each of the
listed carriers to terminate PFC collec-
tion no later than 30 days after the
date of notification by the FAA.

(e) Restriction on reauthorization to
impose a PFC. Whenever the authority
to impose a PFC has expired or been
terminated under this section, the Ad-
ministrator will not grant new ap-
proval to impose a PFC in advance of
implementation of an approved project.

[Doc. No. 26385, 56 FR 24278, May 29, 1991; 56
FR 37127, Aug. 2, 1991, Amdt. 1584, 72 FR
28849, May 23, 2007]

§158.35 Extension of time to submit
application to use PFC revenue.

(a) A public agency may request an
extension of time to submit an applica-
tion to use PFC revenue after approval
of an application to impose PFC’s. At
least 30 days prior to submitting such
request, the public agency shall publish
notice of its intention to request an ex-
tension in a local newspaper of general
circulation and shall request com-
ments. The mnotice shall include
progress on the project, a revised
schedule for obtaining project approval
and reasons for the delay in submitting
the application.

(b) The request shall be submitted at
least 120 days prior to the charge expi-
ration date and, unless otherwise au-
thorized by the Administrator, shall be
accompanied by the following:

(1) A description of progress on the
project application to date.

(2) A revised schedule for submitting
the application.

(3) An explanation of the reasons for
delay in submitting the application.

(4) A summary financial report de-
picting the total amount of PFC rev-
enue collected plus interest, the pro-
jected amount to be collected during
the period of the requested extension,
and any public agency funds used on
the project for which reimbursement
may be sought.

(56) A summary of any further con-
sultation with air carriers and foreign
air carriers operating at the airport.
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(6) A summary of comments received
in response to the local notice.

(c) The Administrator reviews the re-
quest for extension and accompanying
information, to determine whether—

(1) The public agency has shown good
cause for the delay in applying for
project approval;

(2) The revised schedule is satisfac-
tory; and

(3) Further collection will not result
in excessive accumulation of PFC rev-
enue.

(d) The Administrator, upon deter-
mining that the agency has shown good
cause for the delay and that other ele-
ments of the request are satisfactory,
grants the request for extension to the
public agency. The Administrator ad-
vises the public agency in writing not
more than 90 days after receipt of the
request. The duration of the extension
shall be as specified in §158.33 of this
part.

§158.37 Amendment of approved PFC.

(a)(1) A public agency may amend the
FAA’s decision with respect to an ap-
proved PFC to:

(i) Increase or decrease the level of
PFC the public agency wants to collect
from each passenger,

(ii) Increase or decrease the total ap-
proved PFC revenue,

(iii) Change the scope of an approved
project,

(iv) Delete an approved project, or

(v) Establish a new class of carriers
under §158.11 or amend any such class
previously approved.

(2) A public agency may not amend
the FAA’s decision with respect to an
approved PFC to add projects, change
an approved project to a different facil-
ity type, or alter an approved project
to accomplish a different purpose.

(b) The public agency must file a re-
quest to the Administrator to amend
the FAA’s decision with respect to an
approved PFC. The request must in-
clude or demonstrate:

(1)(A) Further consultation with the
air carriers and foreign air carriers and
seek public comment in accordance
with §§1568.23 and 158.24 when applying
for those requests to:

(A) Amend the approved PFC amount
for a project by more than 25 percent of
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the original approved amount if the
amount was $1,000,000 or greater,

(B) Amend the approved PFC amount
for a project by any percentage if the
original approved amount was below
$1,000,000 and the amended approved
amount is $1,000,000 or greater,

(C) Change the scope of a project, or

(D) Increase the PFC level to be col-
lected from each passenger.

(ii) No further consultation with air
carriers and foreign air carriers or pub-
lic comment is required by a public
agency in accordance with §§158.23 and
158.24 when applying for an amendment
in the following situations:

(A) To institute a decrease in the
level of PFC to be collected from each
passenger;

(B) To institute a decrease in the
total PFC revenue;

(C) To institute an increase of 25 per-
cent or less of the original approved
amount if the amount was more than
$1,000,000; or

(D) To institute an increase of any
amount if the original approved
amount of the project was less than
$1,000,000 and if the amended approved
amount of the project remains below
$1,000,000; or

(E) To establish a new class of car-
riers under §158.11 or amend any such
class previously approved; or

(F) To delete an approved project.

(2) A copy of any comments received
from the processes in paragraph
(b)(1)(A) of this section for the carrier
consultation and the opportunity for
public comment in accordance with
§§ 158.23 and 158.24;

(3) The public agency’s reasons for
continuing despite any objections;

(4) A description of the proposed
amendment;

(5) Justification, if the amendment
involves an increase in the PFC
amount for a project by more than 25
percent of the original approved
amount if that amount is $1,000,000 or
greater, an increase in the PFC amount
by any percentage if the original ap-
proved amount was less than $1,000,000
and the amended approved amount is
$1,000,000 or greater, a change in the ap-
proved project scope, or any increase in
the approved PFC level to be collected
from each passenger.

§158.39

(6) A description of how each project
meets the requirements of §158.17(b),
for each project proposed for an in-
crease of the PFC level above $3.00 at a
medium or large hub airport;

(7) A signed statement -certifying
that the public agency has met the
requiements of §158.19, if applicable,
for any amendment proposing to in-
crease the PFC level above $3.00 at a
medium or large hub airport; and

(8) Any other information the Admin-
istrator may require.

(c) The Administrator will approve,
partially approve or disapprove the
amendment request and notify the pub-
lic agency of the decision within 30
days of receipt of the request. If a PFC
level of more than $3.00 is approved,
the Administrator must find the
project meets the requirements of
§§158.17 and 158.19, if applicable, before
the public agency can implement the
new PFC level.

(d) The public agency must notify the
carriers of any change to the FAA’s de-
cision with respect to an approved PFC
resulting from an amendment. The ef-
fective date of any new PFC level must
be no earlier than the first day of a
month which is at least 30 days from
the date the public agency notifies the
carriers.

[Doc. No. FAA-2004-17999, 70 FR 14937, Mar.
23, 2005, as amended by Amdt. 158-4, 72 FR
28849, May 23, 2007]

§158.39 Use of excess PFC revenue.

(a) If the PFC revenue remitted to
the public agency, plus interest earned
thereon, exceeds the allowable cost of
the project, the public agency must use
the excess funds for approved projects
or to retire outstanding PFC-financed
bonds.

(b) For bond-financed projects, any
excess PFC revenue collected under
debt servicing requirements shall be
retained by the public agency and used
for approved projects or retirement of
outstanding PFC-financed bonds.

(c) When the authority to impose a
PFC has expired or has been termi-
nated, accumulated PFC revenue shall
be used for approved projects or retire-
ment of outstanding PFC-financed
bonds.

(d) Within 30 days after the authority
to impose a PFC has expired or been
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terminated, the public agency must
present a plan to the appropriate FAA
Airports office to begin using accumu-
lated PFC revenue. The plan must in-
clude a timetable for submitting any
necessary application under this part.
If the public agency fails to submit
such a plan, or if the plan is not ac-
ceptable to the Administrator, the Ad-
ministrator may reduce Federal air-
port grant program apportioned funds.

[Docket No. 26385, 56 FR 24278, May 29, 1991,
as amended by Amdt. 158-4, 72 FR 28849, May
23, 2007]

Subpart C—Collection, Handling,
and Remittance of PFC’s

§158.41 General.

This subpart contains the require-
ments for notification, collection, han-
dling and remittance of PFC’s.

§158.43 Public agency notification to
collect PFC’s.

(a) Following approval of an applica-
tion to impose a PFC under subpart B
of this part, the public agency shall no-
tify the air carriers and foreign air car-
riers required to collect PFC’s at its
airport of the Administrator’s ap-
proval. Each notified carrier shall no-
tify its agents, including other issuing
carriers, of the collection requirement.

(b) The notification shall be in writ-
ing and contain at a minimum the fol-
lowing information:

(1) The level of PFC to be imposed.

(2) The total revenue to be collected.

(3) The charge effective date will al-
ways be the first day of the month;
however, it must be at least 30 days
after the date the public agency noti-
fied the air carriers of the FAA’s ap-
proval to impose the PFC.

(4) The proposed charge expiration
date.

(5) A copy of the Administrator’s no-
tice of approval.

(6) The address where remittances
and reports are to be filed by carriers.

(c) The public agency must notify air
carriers required to collect PFCs at its
airport and the FAA of changes in the
charge expiration date at least 30 days
before the existing charge expiration
date or new charge expiration date,
whichever comes first. Each notified
air carrier must notify its agents, in-
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cluding other issuing carriers, of such
changes.

(d) The public agency shall provide a
copy of the notification to the appro-
priate FAA Airports office.

[Docket No. 26385, 56 FR 24278, May 29, 1991,
as amended by Amdt. 1584, 72 FR 28849, May
23, 2007]

§158.45 Collection of PFC’s on tickets
issued in the U.S.

(a) On and after the charge effective
date, tickets issued in the U.S. shall in-
clude the required PFC except as pro-
vided in paragraphs (c) and (d) of this
section.

(1) Issuing carriers shall be respon-
sible for all funds from time of collec-
tion to remittance.

(2) The appropriate charge is the PFC
in effect at the time the ticket is
issued.

(3) Issuing carriers and their agents
shall collect PFCs based on the
itinerary at the time of issuance.

(i) Any change in itinerary initiated
by a passenger that requires an adjust-
ment to the amount paid by the pas-
senger is subject to collection or refund
of the PFC as appropriate.

(ii) Failure to travel on a nonrefund-
able or expired ticket is not a change
in itinerary. If the ticket purchaser is
not permitted any fare refund on the
unused ticket, the ticket purchaser is
not permitted a refund of any PFC as-
sociated with that ticket.

(b) Issuing carriers and their agents
shall note as a separate item on each
air travel ticket upon which a PFC is
shown, the total amount of PFC’s paid
by the passenger and the airports for
which the PFC’s are collected.

(c) For each one-way trip shown on
the complete itinerary of an air travel
ticket, issuing air carriers and their
agents shall collect a PFC from a pas-
senger only for the first two airports
where PFC’s are imposed. For each
round trip, a PFC shall be collected
only for enplanements at the first two
enplaning airports and the last two en-
planing airports where PFC’s are im-
posed.

(d) In addition to the restriction in
paragraph (c¢) of this section, issuing
carriers and their agents shall not col-
lect PFC’s from a passenger covered by
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any of the other limitations described
in §1568.9(a).

(e) Collected PFC’s shall be distrib-
uted as noted on the air travel ticket.

(f) Issuing carriers and their agents
shall stop collecting the PFC’s on the
charge expiration date stated in a no-
tice from the public agency, or as re-
quired by the Administrator.

[Doc. No. 26385, 56 FR 24278, May 29, 1991, as
amended by Amdt. 158-2, 656 FR 34542, May 30,
2000; Amdt. 158-4, 72 FR 28849, May 23, 2007]

§158.47 Collection of PFC’s on tickets
issued outside the U.S.

(a) For tickets issued outside the
U.S., an air carrier or foreign air car-
rier may follow the requirements of ei-
ther §158.45 or this section, unless the
itinerary is for travel wholly within
the U.S. Air carriers and foreign air
carriers must comply with §158.45
where the itinerary is for travel wholly
within the U.S. regardless of where the
ticket is issued.

(b) Notwithstanding any other provi-
sions of this part, no foreign airline is
required to collect a PFC on air travel
tickets issued on its own ticket stock
unless it serves a point or points in the
U.S.

(c) If an air carrier or foreign air car-
rier elects not to comply with §158.45
for tickets issued outside the U.S.—

(1) The carrier is required to collect
PFC’s on such tickets only for the pub-
lic agency controlling the last airport
at which the passenger is enplaned
prior to departure from the U.S.

(2) The carrier may collect the PFC
either at the time the ticket is issued
or at the time the passenger is last en-
planed prior to departure from the U.S.
The carrier may vary the method of
collection among its flights.

(3) The carrier shall provide a written
record to the passenger that a PFC has
been collected. Such a record shall ap-
pear on or with the air travel ticket
and shall include the same information
as required by §158.45(b), but need not
be preprinted on the ticket stock.

(4) Issuing carriers and their agents
shall collect PFCs based on the
itinerary at the time of issuance.

(i) Any change in itinerary initiated
by a passenger that requires an adjust-
ment to the amount paid by the pas-

§158.49

senger is subject to collection or refund
of the PFC as appropriate.

(ii) Failure to travel on a nonrefund-
able or expired ticket is not a change
in itinerary. If the ticket purchaser is
not permitted any fare refund on the
unused ticket, the ticket purchaser is
not permitted a refund of any PFC as-
sociated with that ticket.

(d) With respect to a flight on which
the air carrier or foreign air carrier
chooses to collect the PFC at the time
the air travel ticket is issued—

(1) The carrier and its agents shall
collect the required PFC on tickets
issued on or after the charge effective
date.

(2) The carrier is not required to col-
lect PFC’s at the time of enplanement
for tickets sold by other air carriers or
foreign air carriers or their agents.

(e) With respect to a flight on which
the air carrier or foreign air carrier
chooses to collect the PFC at the time
of enplanement, the carrier shall exam-
ine the air travel ticket of each pas-
senger enplaning at the airport on and
after the charge effective date and
shall collect the PFC from any pas-
senger whose air travel ticket does not
include a written record indicating
that the PFC was collected at the time
of issuance.

(f) Collected PFC’s shall be distrib-
uted as noted on the written record
provided to the passenger.

(g) Collecting carriers shall be re-
sponsible for all funds from time of col-
lection to remittance.

(h) Collecting carriers and their
agents shall stop collecting the PFC on
the charge expiration date stated in a
notice from the public agency, or as re-
quired by the Administrator.

[Doc. No. 26385, 56 FR 24278, May 29, 1991; 56
FR 37127, Aug. 2, 1991, Amdt. 1584, 72 FR
28849, May 23, 2007]

§158.49 Handling of PFC’s.

(a) Collecting carriers shall establish
and maintain a financial management
system to account for PFC’s in accord-
ance with the Department of Transpor-
tation’s Uniform System of Accounts
and Reports (14 CFR part 241). For car-
riers not subject to 14 CFR part 241,
such carriers shall establish and main-
tain an accounts payable system to
handle PFC revenue with subaccounts
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for each public agency to which such
carrier remits PFC revenue.

(b) Collecting carriers must account
for PFC revenue separately. PFC rev-
enue may be commingled with the air
carrier’s other sources of revenue ex-
cept for covered air carriers discussed
in paragraph (c) of this section. PFC
revenues held by an air carrier or an
agent of the air carrier after collection
are held in trust for the beneficial in-
terest of the public agency imposing
the PFC. Such air carrier or agent
holds neither legal nor equitable inter-
est in the PFC revenues except for any
handling fee or interest collected on
unremitted proceeds as authorized in
§158.53.

(c)(1) A covered air carrier must seg-
regate PFC revenue in a designated
separate PFC account. Regardless of
the amount of PFC revenue in the cov-
ered air carrier’s account at the time
the bankruptcy petition is filed, the
covered air carrier must deposit into
the separate PFC account an amount
equal to the average monthly liability
for PFCs collected under this section
by such air carrier or any of its agents.

(i) The covered air carrier is required
to create one PFC account to cover all
PFC revenue it collects. The des-
ignated PFC account is solely for PFC
transactions and the covered air car-
rier must make all PFC transactions
from that PFC account. The covered
air carrier is not required to create
separate PFC accounts for each airport
where a PFC is imposed.

(ii) The covered air carrier must
transfer PFCs from its general ac-
counts into the separate PFC account
in an amount equal to the average
monthly liability for PFCs as the “PFC
reserve.” The PFC reserve must equal
a one-month average of the sum of the
total PFCs collected by the covered air
carrier, net of any credits or handling
fees allowed by law, during the past 12-
month period of PFC collections imme-
diately before entering bankruptcy.

(iii) The minimum PFC reserve bal-
ance must never fall below the fixed
amount defined in paragraph (c)(1)(ii)
of this section.

(iv) A covered air carrier may con-
tinue to deposit the PFCs it collects
into its general operating accounts
combined with ticket sales revenue.
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However, at least once every business
day, the covered air carrier must re-
move all PFC revenue (Daily PFC
amount) from those accounts and
transfer it to the new PFC account. An
estimate based on 50 of the PFC re-
serve balance is permitted in substi-
tution of the Daily PFC amount.

(A) In the event a covered air carrier
ceases operations while still owing PFC
remittances, the PFC reserve fund may
be used to make those remittances. If
there is any balance in the PFC reserve
fund after all PFC remittances are
made, that balance will be returned to
the covered air carrier’s general ac-
count.

(B) In the event a covered air carrier
emerges from bankruptcy protection
and ceases to be a covered air carrier,
any balance remaining in the PFC re-
serve fund after any outstanding PFC
obligations are met will be returned to
the air carrier’s general account.

(v) If the covered air carrier uses an
estimate rather than the daily PFC
amount, the covered air carrier shall
reconcile the estimated amount with
the actual amount of PFCs collected
for the prior month (Actual Monthly
PFCs). This reconciliation must take
place no later than the 20th day of the
month (or the next business day if the
date is not a business day). In the
event the Actual Monthly PFCs are
greater than the aggregate estimated
PFC amount, the covered air carrier
will, within one business day of the
reconciliation, deposit the difference
into the PFC account. If the Actual
Monthly PFCs are less than the aggre-
gate estimated PFC amount, the cov-
ered air carrier will be entitled to a
credit in the amount of the difference
to be applied to the daily PFC amount
due.

(vi) The covered air carrier is per-
mitted to recalculate and reset the
PFC reserve and daily PFC amount on
each successive anniversary date of its
bankruptcy petition using the method-
ology described above.

(2) If a covered air carrier or its
agent fails to segregate PFC revenue in
violation of paragraph (c)(1) of this sec-
tion, the trust fund status of such rev-
enue shall not be defeated by an inabil-
ity of any party to identify and trace
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the precise funds in the accounts of the
air carrier.

(3) A covered air carrier and its
agents may not grant to any third
party any security or other interest in
PFC revenue.

(4) A covered air carrier that fails to
comply with any requirement of para-
graph (c) of this section, or causes an
eligible public agency to spend funds to
recover or retain payment of PFC rev-
enue, must compensate that public
agency for those cost incurred to re-
cover the PFCs owed.

(5) The provisions of paragraph (b) of
this section that allow the commin-
gling of PFCs with other air carrier
revenue do not apply to a covered air
carrier.

(d) All collecting air carriers must
disclose the existence and amount of
PFC funds regarded as trust funds in
their financial statements.

[Doc. No. 26385, 56 FR 24278, May 29, 1991, as
amended by Amdt. 1568-2, 656 FR 345642, May 30,
2000; Amdt. 158-4, 72 FR 28850, May 23, 2007]

§158.51 Remittance of PFC’s.

Passenger facility charges collected
by carriers shall be remitted to the
public agency on a monthly basis. PFC
revenue recorded in the accounting
system of the carrier, as set forth in
§158.49 of this part, shall be remitted to
the public agency no later than the
last day of the following calendar
month (or if that date falls on a week-
end or holiday, the first business day
thereafter).

§158.53 Collection compensation.

(a) As compensation for collecting,
handling, and remitting the PFC rev-
enue, the collecting air carrier is enti-
tled to:

(1) $0.11 of each PFC collected.

(2) Any interest or other investment
return earned on PFC revenue between
the time of collection and remittance
to the public agency.

(b) A covered air carrier that fails to
designate a separate PFC account is
prohibited from collecting interest on
the PFC revenue. Where a covered air
carrier maintains a separate PFC ac-
count in compliance with §158.49(c), it
will receive the interest on PFC ac-
counts as described in paragraph (a)(2)
of this section.

§158.61

(c)(1) Collecting air carriers may pro-
vide collection cost data periodically
to the FAA after the agency issues a
notice in the FEDERAL REGISTER that
specifies the information and deadline
for filing the information. Submission
of the information is voluntary. The
requested information must include
data on interest earned by the air car-
riers on PFC revenue and air carrier
collection, handling, and remittance
costs in the following categories:

(i) Credit card fees;

(ii) Audit fees;

(iii) PFC disclosure fees;

(iv) Reservations costs;

(v) Passenger service costs;

(vi) Revenue accounting, data entry,
accounts payable, tax, and legal fees;

(vii) Corporate property department
costs;

(viii) Training for reservations
agents, ticket agents, and other de-
partments;

(ix) Ongoing carrier information sys-
tems costs;

(x) Ongoing computer reservations
systems costs; and

(xi) Airline Reporting Corporation
fees.

(2) The FAA may determine a new
compensation level based on an anal-
ysis of the data provided under para-
graph (c)(1) of this section, if the data
is submitted by carriers representing
at least 75 percent of PFCs collected
nationwide.

(3) Any new compensation level de-
termined by the FAA under paragraph
(c)(2) of this section will replace the
level identified in paragraph (a)(1) of
this section.

[Doc. No. FAA-2006-23730, 72 FR 28850, May
23, 2007; Amdt. 158-4, 72 FR 31714, June 8, 2007]

Subpart D—Reporting,
Recordkeeping and Audits

§158.61 General.

This subpart contains the require-
ments for reporting, recordkeeping and
auditing of accounts maintained by
collecting carriers and by public agen-
cies.
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§158.63 Reporting requirements: Pub-
lic agency.

(a) The public agency must provide
quarterly reports to air carriers col-
lecting PFCs for the public agency
with a copy to the appropriate FAA
Airports Office. The quarterly report
must include:

(1) Actual PFC revenue received from
collecting air carriers, interest earned,
and project expenditures for the quar-
ter;

(2) Cumulative actual PFC revenue
received, interest earned, project ex-
penditures, and the amount committed
for use on currently approved projects,
including the quarter;

(3) The PFC level for each project;
and

(4) Each project’s current schedule.

(b) The report shall be provided on or
before the last day of the calendar
month following the calendar quarter
or other period agreed by the public
agency and collecting carrier.

(¢) For medium and large hub air-
ports, the public agency must provide
to the FAA, by July 1 of each year, an
estimate of PFC revenue to be col-
lected for each airport in the following
fiscal year.

[Doc. No. 26385, 56 FR 24278, May 29, 1991, as
amended by Amdt. 1568-2, 656 FR 345642, May 30,
2000; Amdt. 158-4, 72 FR 28851, May 23, 2007]

§158.65 Reporting requirements: Col-
lecting air carriers.

(a) Bach air carrier collecting PFCs
for a public agency must provide quar-
terly reports to the public agency un-
less otherwise agreed by the collecting
air carrier and public agency, providing
an accounting of funds collected and
funds remitted.

(1) Unless otherwise agreed by the
collecting air carrier and public agen-
cy, reports must state:

(i) The collecting air carrier and air-
port involved,

(ii) The total PFC revenue collected,

(iii) The total PFC revenue refunded
to passengers,

(iv) The collected revenue withheld
for reimbursement of expenses under
§158.53, and

(v) The dates and amounts of each re-
mittance for the quarter.

(2) The report must be filed by the
last day of the month following the
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calendar quarter or other period agreed
by the collecting carrier and public
agency for which funds were collected.

(b) A covered air carrier must provide
the FAA with:

(1) A copy of its quarterly report by
the established schedule under para-
graph (a) of this section; and

(2) A monthly PFC account state-
ment delivered not later than the fifth
day of the following month. This
monthly statement must include:

(i) The balance in the account on the
first day of the month,

(ii) The total funds deposited during
the month,

(iii) The total funds disbursed during
the month, and

(iv) The closing balance in the ac-
count.

[Doc. No. FAA-2006-23730, 72 FR 28851, May
23, 2007]

§158.67 Recordkeeping and auditing:
Public agency.

(a) Each public agency shall keep any
unliquidated PFC revenue remitted to
it by collecting carriers on deposit in
an interest bearing account or in other
interest bearing instruments used by
the public agency’s airport capital
fund. Interest earned on such PFC rev-
enue shall be used, in addition to the
principal, to pay the allowable costs of
PFC-funded projects. PFC revenue may
only be commingled with other public
agency airport capital funds in deposits
or interest bearing instruments.

(b) Each public agency shall establish
and maintain for each approved appli-
cation a separate accounting record.
The accounting record shall identify
the PFC revenue received from the col-
lecting carriers, interest earned on
such revenue, the amounts used on
each project, and the amount reserved
for currently approved projects.

(c) At least annually during the pe-
riod the PFC is collected, held or used,
each public agency shall provide for an
audit of its PFC account. The audit
shall be performed by an accredited
independent public accountant and
may be of limited scope. The account-
ant shall express an opinion of the fair-
ness and reasonableness of the public
agency’s procedures for receiving, hold-
ing, and using PFC revenue. The ac-
countant shall also express an opinion
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on whether the quarterly report re-
quired under §158.63 fairly represents
the net transactions within the PFC
account. The audit may be—

(1) Performed specifically for the
PFC account; or

(2) Conducted as part of an audit
under Office of Management and Budg-
et Circular A-133 (the Single Audit Act
of 1984, Pub. L. 98-502, and the Single
Audit Act Amendments of 1996, Pub. L.
104-156) provided the auditor specifi-
cally addresses the PFC.

(3) Upon request, a copy of the audit
shall be provided to each collecting
carrier that remitted PFC revenue to
the public agency in the period covered
by the audit and to the Administrator.

[Docket No. 26385, 56 FR 24278, May 29, 1991,
as amended by Amdt. 158-4, 72 FR 28851, May
23, 2007]

§158.69 Recordkeeping and auditing:
Collecting carriers.

(a) Collecting carriers shall establish
and maintain for each public agency
for which they collect a PFC an ac-
counting record of PFC revenue col-
lected, remitted, refunded and com-
pensation retained under §158.53(a) of
this part. The accounting record shall
identify the airport at which the pas-
sengers were enplaned.

(b) BEach collecting carrier that col-
lects more than 50,000 PFC’s annually
shall provide for an audit at least an-
nually of its PFC account.

(1) The audit shall be performed by
an accredited independent public ac-
countant and may be of limited scope.
The accountant shall express an opin-
ion on the fairness and reasonableness
of the carrier’s procedures for col-
lecting, holding, and dispersing PFC
revenue. The opinion shall also address
whether the quarterly reports required
under §158.65 fairly represent the net
transactions in the PFC account.

(2) For the purposes of an audit under
this section, collection is defined as
the point when agents or other inter-
mediaries remit PFC revenue to the
carrier.

(3) Upon request, a copy of the audit
shall be provided to each public agency
for which a PFC is collected.

§158.83

§158.71 Federal oversight.

(a) The Administrator may periodi-
cally audit and/or review the use of
PFC revenue by a public agency. The
purpose of the audit or review is to en-
sure that the public agency is in com-
pliance with the requirements of this
part and 49 U.S.C. 40117.

(b) The Administrator may periodi-
cally audit and/or review the collection
and remittance by the collecting car-
riers of PFC revenue. The purpose of
the audit or review is to ensure col-
lecting carriers are in compliance with
the requirements of this part and 49
U.S.C. 40117.

(c) Public agencies and carriers shall
allow any authorized representative of
the Administrator, the Secretary of
Transportation, or the Comptroller
General of the U.S., access to any of its
books, documents, papers, and records
pertinent to PFC’s

[Doc. No. 26385, 56 FR 24278, May 29, 1991, as
amended by Amdt. 158-2, 65 FR 34543, May 30,
2000]

Subpart E—Termination

§158.81 General.

This subpart contains the procedures
for termination of PFCs or loss of Fed-
eral airport grant funds for violations
of this part or 49 U.S.C. 40117. This sub-
part does mnot address the cir-
cumstances under which the authority
to collect PFCs may be terminated for
violations of 49 U.S.C. 475623 through
47528.

[Doc. No. FAA-2006-23730, 72 FR 28851, May
23, 2007]

§158.83 Informal resolution.

The Administrator shall undertake
informal resolution with the public
agency or any other affected party if,
after review under §158.71, the Admin-
istrator cannot determine that PFC
revenue is being used for the approved
projects in accordance with the terms
of the Administrator’s approval to im-
pose a PFC for those projects or with 49
U.S.C. 40117.

[Doc. No. 26385, 56 FR 24278, May 29, 1991, as
amended by Amdt. 1568-2, 656 FR 34543, May 30,
2000]
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§158.85 Termination of authority to
impose PF(C’s.

(a) The FAA begins proceedings to
terminate the public agency’s author-
ity to impose a PFC only if the Admin-
istrator determines that informal reso-
lution is not successful.

(b) The Administrator publishes a no-
tice of proposed termination in the
FEDERAL REGISTER and supplies a copy
to the public agency. This notice will
state the scope of the proposed termi-
nation, the basis for the proposed ac-
tion and the date for filing written
comments or objections by all inter-
ested parties. This notice will also
identify any corrective actions the
public agency can take to avoid further
proceedings. The due date for com-
ments and corrective action shall be no
less than 60 days after publication of
the notice.

(c) If corrective action has not been
taken as prescribed by the Adminis-
trator, the FAA holds a public hearing,
and notice is given to the public agen-
cy and published in the FEDERAL REG-
ISTER at least 30 days prior to the hear-
ing. The hearing will be in a form de-
termined by the Administrator to be
appropriate to the circumstances and
to the matters in dispute.

(d) The Administrator publishes the
final decision in the FEDERAL REG-
ISTER. Where appropriate, the Adminis-
trator may prescribe corrective action,
including any corrective action the
public agency may yet take. A copy of
the notice is also provided to the public
agency.

(e) Within 10 days of the date of pub-
lication of the notice of the Adminis-
trator’s decision, the public agency
shall—

(1) Advise the FAA in writing that it
will complete any corrective action
prescribed in the decision within 30
days; or

(2) Provide the FAA with a listing of
the air carriers and foreign air carriers
operating at the airport and all other
issuing carriers that have remitted
PFC revenue to the public agency in
the preceding 12 months.

(f) When the Administrator’s decision
does not provide for corrective action
or the public agency fails to complete
such action, the FAA provides a copy
of the FEDERAL REGISTER notice to
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each air carrier and foreign air carrier
identified in paragraph (e) of this sec-
tion. Such carriers are responsible for
terminating or modifying PFC collec-
tion no later than 30 days after the
date of notification by the FAA.

§158.87 Loss of Federal airport grant
funds.

(a) If the Administrator determines
that revenue derived from a PFC is ex-
cessive or is not being used as ap-
proved, the Administrator may reduce
the amount of funds otherwise payable
to the public agency under 49 U.S.C.
47114. Such a reduction may be made as
a corrective action under §158.83 or
§158.85 of this part.

(b) The amount of the reduction
under paragraph (a) of this section
shall equal the excess collected, or the
amount not used in accordance with
this part.

(c) A reduction under paragraph (a)
of this section shall not constitute a
withholding of approval of a grant ap-
plication or the payment of funds
under an approved grant within the
meaning of 49 U.S.C. 47111(d).

[Doc. No. 26385, 56 FR 24278, May 29, 1991, as
amended by Amdt. 158-2, 656 FR 34543, May 30,
2000]

Subpart F—Reduction in Airport
Improvement Program Appor-
fionment

§158.91 General.

This subpart describes the required
reduction in funds apportioned to a
large or medium hub airport that im-
poses a PFC.

§158.93 Public agencies subject to re-
duction.

The funds apportioned under 49
U.S.C. 47114 to a public agency for a
specific primary commercial service
airport that it controls are reduced if—

(a) Such airport enplanes 0.25 percent
or more of the total annual
enplanements in the U.S., and

(b) The public agency imposes a PFC
at such airport.

[Doc. No. 26385, 56 FR 24278, May 29, 1991, as
amended by Amdt. 1568-2, 656 FR 34543, May 30,
2000]
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§158.95 Implementation of reduction.

(a) A reduction in apportioned funds
will not take effect until the first fis-
cal year following the year in which
the collection of the PFC is begun and
will be applied in each succeeding fis-
cal year in which the public agency im-
poses the PFC.

(b) The reduction in apportioned
funds is calculated at the beginning of
each fiscal year and shall be an amount
equal to—

(1) In the case of a fee of $3 or less, 50
percent of the projected revenues from
the fee in the fiscal year but not by
more than 50 percent of the amount
that otherwise would be apportioned
under this section; and

(2) In the case of a fee of more than
$3, 75 percent of the projected revenues
from the fee in the fiscal year but not
by more than 75 percent of the amount
that otherwise would be apportioned
under this section.

(c) If the projection of PFC revenue
in a fiscal year is inaccurate, the re-
duction in apportioned funds may be
increased or decreased in the following
fiscal year, except that any further re-
duction shall not cause the total reduc-
tion to exceed 50 percent of such appor-
tioned amount as would otherwise be
apportioned in any fiscal year.

[Doc. No. 26385, 56 FR 24278, May 29, 1991, as
amended by Amdt. 158-2, 656 FR 34543, May 30,
2000]

APPENDIX A TO PART 158—ASSURANCES

A. General.

1. These assurances shall be complied with
in the conduct of a project funded with pas-
senger facility charge (PFC) revenue.

2. These assurances are required to be sub-
mitted as part of the application for ap-
proval of authority to impose a PFC under
the provisions of 49 U.S.C. 40117.

3. Upon approval by the Administrator of
an application, the public agency is respon-
sible for compliance with these assurances.

B. Public agency certification. The public
agency hereby assures and certifies, with re-
spect to this project that:

1. Responsibility and authority of the pub-
lic agency. It has legal authority to impose
a PFC and to finance and carry out the pro-
posed project; that a resolution, motion or
similar action has been duly adopted or
passed as an official act of the public agen-
cy’s governing body authorizing the filing of
the application, including all understandings
and assurances contained therein, and di-
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recting and authorizing the person identified
as the official representative of the public
agency to act in connection with the applica-
tion.

2. Compliance with regulation. It will com-
ply with all provisions of 14 CFR part 158.

3. Compliance with state and local laws
and regulations. It has complied, or will
comply, with all applicable State and local
laws and regulations.

4. Environmental, airspace and airport lay-
out plan requirements. It will not use PFC
revenue on a project until the FAA has noti-
fied the public agency that—

(a) Any actions required under the Na-
tional Environmental Policy Act of 1969 have
been completed;

(b) The appropriate airspace finding has
been made; and

(c) The FAA Airport Layout Plan with re-
spect to the project has been approved.

5. Nonexclusivity of contractual agree-
ments. It will not enter into an exclusive
long-term lease or use agreement with an air
carrier or foreign air carrier for projects
funded by PFC revenue. Such leases or use
agreements will not preclude the public
agency from funding, developing, or assign-
ing new capacity at the airport with PFC
revenue.

6. Carryover provisions. It will not enter
into any lease or use agreement with any air
carrier or foreign air carrier for any facility
financed in whole or in part with revenue de-
rived from a passenger facility charge if such
agreement for such facility contains a carry-
over provision regarding a renewal option
which, upon expiration of the original lease,
would operate to automatically extend the
term of such agreement with such carrier in
preference to any potentially competing air
carrier or foreign air carrier seeking to nego-
tiate a lease or use agreement for such facili-
ties.

7. Competitive access. It agrees that any
lease or use agreements between the public
agency and any air carrier or foreign air car-
rier for any facility financed in whole or in
part with revenue derived from a passenger
facility charge will contain a provision that
permits the public agency to terminate the
lease or use agreement if—

(a) The air carrier or foreign air carrier has
an exclusive lease or use agreement for ex-
isting facilities at such airport; and

(b) Any portion of its existing exclusive
use facilities is not fully utilized and is not
made available for use by potentially com-
peting air carriers or foreign air carriers.

8. Rates, fees and charges.

(a) It will not treat PFC revenue as airport
revenue for the purpose of establishing a
rate, fee or charge pursuant to a contract
with an air carrier or foreign air carrier.

(b) It will not include in its rate base by
means of depreciation, amortization, or any
other method, that portion of the capital
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costs of a project paid for by PFC revenue for
the purpose of establishing a rate, fee or
charge pursuant to a contract with an air
carrier or foreign air carrier.

(¢c) Notwithstanding the limitation pro-
vided in subparagraph (b), with respect to a
project for terminal development, gates and
related areas, or a facility occupied or used
by one or more air carriers or foreign air car-
riers on an exclusive or preferential basis,
the rates, fees, and charges payable by such
carriers that use such facilities will be no
less than the rates, fees, and charges paid by
such carriers using similar facilities at the
airport that were not financed by PFC rev-
enue.

9. Standards and specifications. It will
carry out the project in accordance with
FAA airport design, construction and equip-
ment standards and specifications contained
in advisory circulars current on the date of
project approval.

10. Recordkeeping and Audit. It will main-
tain an accounting record for audit purposes
for 3 years after physical and financial com-
pletion of the project. All records must sat-
isfy the requirements of 14 CFR part 158 and
contain documentary evidence for all items
of project costs.

11. Reports. It will submit reports in ac-
cordance with the requirements of 14 CFR
part 158, subpart D, and as the Administrator
may reasonably request.

12. Compliance with 49 U.S.C. 47523 through
47528. It understands 49 U.S.C. 47524 and 47526
require that the authority to impose a PFC
be terminated if the Administrator deter-
mines the public agency has failed to comply
with those sections of the United States
Code or with the implementing regulations
published under the Code.

[Doc. No. 26385, 56 FR 24278, May 29, 1991, as
amended by Amdt. 1568-2, 656 FR 34543, May 30,
2000; Amdt. 158-4, 72 FR 28851, May 23, 2007]
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161.505 Notice of proposed termination of
airport grant funds and passenger facil-
ity charges.

AUTHORITY: 49 U.S.C. 106(g),
47533.

SOURCE: Docket No. 26432, 56 FR 48698,
Sept. 25, 1991, unless otherwise noted.

47523-47521,

Subpart A—General Provisions

§161.1 Purpose.

This part implements the Airport
Noise and Capacity Act of 1990 (49
U.S.C. App. 2153, 2154, 2155, and 2156). It
prescribes:

(a) Notice requirements and proce-
dures for airport operators imple-
menting Stage 3 aircraft noise and ac-
cess restrictions pursuant to agree-
ments between airport operators and
aircraft operators;

(b) Analysis and notice requirements
for airport operators proposing Stage 2
aircraft noise and access restrictions;

(c) Notice, review, and approval re-
quirements for airport operators pro-
posing Stage 3 aircraft noise and access
restrictions; and

(d) Procedures for Federal Aviation
Administration reevaluation of agree-
ments containing restrictions on Stage
3 aircraft operations and of aircraft
noise and access restrictions affecting
Stage 3 aircraft operations imposed by
airport operators.

§161.3 Applicability.

(a) This part applies to airports im-
posing restrictions on Stage 2 aircraft
operations proposed after October 1,
1990, and to airports imposing restric-
tions on Stage 3 aircraft operations
that became effective after October 1,
1990.

(b) This part also applies to airports
enacting amendments to airport noise
and access restrictions in effect on Oc-
tober 1, 1990, but amended after that
date, where the amendment reduces or
limits aircraft operations or affects
aircraft safety.

(c) The notice, review, and approval
requirements set forth in this part
apply to all airports imposing noise or
access restrictions as defined in §161.5
of this part.

§161.5

§161.5 Definitions.

For the purposes of this part, the fol-
lowing definitions apply:

Agreement means a document in writ-
ing signed by the airport operator;
those aircraft operators currently oper-
ating at the airport that would be af-
fected by the noise or access restric-
tion; and all affected new entrants
planning to provide new air service
within 180 days of the effective date of
the restriction that have submitted to
the airport operator a plan of oper-
ations and notice of agreement to the
restriction.

Aircraft operator, for purposes of this
part, means any owner of an aircraft
that operates the aircraft, i.e., uses,
causes to use, or authorizes the use of
the aircraft; or in the case of a leased
aircraft, any lessee that operates the
aircraft pursuant to a lease. As used in
this part, aircraft operator also means
any representative of the aircraft
owner, or in the case of a leased air-
craft, any representative of the lessee
empowered to enter into agreements
with the airport operator regarding use
of the airport by an aircraft.

Airport means any area of land or
water, including any heliport, that is
used or intended to be used for the
landing and takeoff of aircraft, and any
appurtenant areas that are used or in-
tended to be used for airport buildings
or other airport facilities or rights-of-
way, together with all airport build-
ings and facilities located thereon.

Airport noise study area means that
area surrounding the airport within
the noise contour selected by the appli-
cant for study and must include the
noise contours required to be developed
for noise exposure maps specified in 14
CFR part 150.

Airport operator means the airport
proprietor.

Aviation user class means the fol-
lowing categories of aircraft operators:
air carriers operating under parts 121
or 129 of this chapter; commuters and
other carriers operating under part 135
of this chapter; general aviation, mili-
tary, or government operations.

Day-night average sound level (DNL)
means the 24-hour average sound level,
in decibels, for the period from mid-
night to midnight, obtained after the
addition of ten decibels to sound levels
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for the periods between midnight and 7
a.m., and between 10 p.m. and mid-
night, local time, as defined in 14 CFR
part 150. (The scientific notation for
DNL is Lagn).

Noise or access restrictions means re-
strictions (including but not limited to
provisions of ordinances and leases) af-
fecting access or noise that affect the
operations of Stage 2 or Stage 3 air-
craft, such as limits on the noise gen-
erated on either a single-event or cu-
mulative basis; a limit, direct or indi-
rect, on the total number of Stage 2 or
Stage 3 aircraft operations; a noise
budget or noise allocation program
that includes Stage 2 or Stage 3 air-
craft; a restriction imposing limits on
hours of operations; a program of air-
port-use charges that has the direct or
indirect effect of controlling airport
noise; and any other limit on Stage 2
or Stage 3 aircraft that has the effect
of controlling airport noise. This defi-
nition does not include peak-period
pricing programs where the objective is
to align the number of aircraft oper-
ations with airport capacity.

Stage 2 aircraft means an aircraft that
has been shown to comply with the
Stage 2 requirements under 14 CFR
part 36.

Stage 3 aircraft means an aircraft that
has been shown to comply with the
Stage 3 requirements under 14 CFR
part 36.

[Doc. No. 26432, 56 FR 48698, Sept. 25, 1991, as
amended by Amdt. 161-2, 66 FR 21067, Apr. 27,
2001]

§161.7 Limitations.

(a) Aircraft operational procedures
that must be submitted for adoption by
the FAA, such as preferential runway
use, noise abatement approach and de-
parture procedures and profiles, and
flight tracks, are not subject to this
part. Other noise abatement proce-
dures, such as taxiing and engine
runups, are not subject to this part un-
less the procedures imposed limit the
total number of Stage 2 or Stage 3 air-
craft operations, or limit the hours of
Stage 2 or Stage 3 aircraft operations,
at the airport.

(b) The notice, review, and approval
requirements set forth in this part do
not apply to airports with restrictions

14 CFR Ch. | (1-1-12 Edition)
as specified in 49 U.S.C.
21563(a)(2)(C):

(1) A local action to enforce a nego-
tiated or executed airport aircraft
noise or access agreement between the
airport operator and the aircraft oper-
ator in effect on November 5, 1990.

(2) A local action to enforce a nego-
tiated or executed airport aircraft
noise or access restriction the airport
operator and the aircraft operators
agreed to before November 5, 1990.

(3) An intergovernmental agreement
including airport aircraft noise or ac-
cess restriction in effect on November
5, 1990.

(4) A subsequent amendment to an
airport aircraft noise or access agree-
ment or restriction in effect on Novem-
ber 5, 1990, where the amendment does
not reduce or limit aircraft operations
or affect aircraft safety.

(5) A restriction that was adopted by
an airport operator on or before Octo-
ber 1, 1990, and that was stayed as of
October 1, 1990, by a court order or as
a result of litigation, if such restric-
tion, or a part thereof, is subsequently
allowed by a court to take effect.

(6) In any case in which a restriction
described in paragraph (b)(5) of this
section is either partially or totally
disallowed by a court, any new restric-
tion imposed by an airport operator to
replace such disallowed restriction, if
such new restriction would not pro-
hibit aircraft operations in effect on
November 5, 1990.

(7) A local action that represents the
adoption of the final portion of a pro-
gram of a staged airport aircraft noise
or access restriction, where the initial
portion of such program was adopted
during calendar year 1988 and was in ef-
fect on November 5, 1990.

(c) The notice, review, and approval
requirements of subpart D of this part
with regard to Stage 3 aircraft restric-
tions do not apply if the FAA has, prior
to November 5, 1990, formed a working
group (outside of the process estab-
lished by 14 CFR part 150) with a local
airport operator to examine the noise
impact of air traffic control procedure
changes. In any case in which an agree-
ment relating to noise reductions at
such airport is then entered into be-
tween the airport proprietor and an air
carrier or air carrier constituting a

App.
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majority of the air carrier users of
such airport, the requirements of sub-
parts B and D of this part with respect
to restrictions on Stage 3 aircraft oper-
ations do apply to local actions to en-
force such agreements.

(d) Except to the extent required by
the application of the provisions of the
Act, nothing in this part eliminates,
invalidates, or supersedes the fol-
lowing:

(1) Existing law with respect to air-
port noise or access restrictions by
local authorities;

(2) Any proposed airport noise or ac-
cess regulation at a general aviation
airport where the airport proprietor
has formally initiated a regulatory or
legislative process on or before October
1, 1990; and

(3) The authority of the Secretary of
Transportation to seek and obtain such
legal remedies as the Secretary con-
siders appropriate, including injunctive
relief.

§161.9 Designation of noise descrip-
tion methods.

For purposes of this part, the fol-
lowing requirements apply:

(a) The sound level at an airport and
surrounding areas, and the exposure of
individuals to noise resulting from op-
erations at an airport, must be estab-
lished in accordance with the specifica-
tions and methods prescribed under ap-
pendix A of 14 CFR part 150; and

(b) Use of computer models to create
noise contours must be in accordance
with the criteria prescribed under ap-
pendix A of 14 CFR part 150.

§161.11 Identification of land uses in
airport noise study area.

For the purposes of this part, uses of
land that are normally compatible or
noncompatible with various noise-ex-
posure levels to individuals around air-
ports must be identified in accordance
with the criteria prescribed under ap-
pendix A of 14 CFR part 150. Deter-
mination of land use must be based on
professional planning, =zoning, and
building and site design information
and expertise.

§161.103

Subpart B—Agreements

§161.101 Scope.

(a) This subpart applies to an airport
operator’s noise or access restriction
on the operation of Stage 3 aircraft
that is implemented pursuant to an
agreement between an airport operator
and all aircraft operators affected by
the proposed restriction that are serv-
ing or will be serving such airport
within 180 days of the date of the pro-
posed restriction.

(b) For purposes of this subpart, an
agreement shall be in writing and
signed by:

(1) The airport operator;

(2) Those aircraft operators currently
operating at the airport who would be
affected by the noise or access restric-
tion; and

(3) All new entrants that have sub-
mitted the information required under
§161.105(a) of this part.

(c) This subpart does not apply to re-
strictions exempted in §161.7 of this
part.

(d) This subpart does not limit the
right of an airport operator to enter
into an agreement with one or more
aircraft operators that restricts the op-
eration of Stage 2 or Stage 3 aircraft as
long as the restriction is not enforced
against aircraft operators that are not
party to the agreement. Such an agree-
ment is not covered by this subpart ex-
cept that an aircraft operator may
apply for sanctions pursuant to subpart
F of this part for restrictions the air-
port operator seeks to impose other
than those in the agreement.

§161.103 Notice of the proposed re-
striction.

(a) An airport operator may not im-
plement a Stage 3 restriction pursuant
to an agreement with all affected air-
craft operators unless there has been
public notice and an opportunity for
comment as prescribed in this subpart.

(b) In order to establish a restriction
in accordance with this subpart, the
airport operator shall, at least 45 days
before implementing the restriction,
publish a notice of the proposed re-
striction in an areawide newspaper or
newspapers that either singly or to-
gether has general circulation through-
out the airport vicinity or airport
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noise study area, if one has been delin-
eated; post a notice in the airport in a
prominent location accessible to air-
port users and the public; and directly
notify in writing the following parties:

(1) Aircraft operators providing
scheduled passenger or cargo service at
the airport; affected operators of air-
craft based at the airport; potential
new entrants that are known to be in-
terested in serving the airport; and air-
craft operators known to be routinely
providing non-scheduled service;

(2) The Federal Aviation Administra-
tion;

(3) Each Federal, state, and local
agency with land use control jurisdic-
tion within the vicinity of the airport,
or the airport noise study area, if one
has been delineated;

(4) Fixed-base operators and other
airport tenants whose operations may
be affected by the proposed restriction;
and

(6) Community groups and business
organizations that are known to be in-
terested in the proposed restriction.

(c) Each direct notice provided in ac-
cordance with paragraph (b) of this sec-
tion shall include:

(1) The name of the airport and asso-
ciated cities and states;

(2) A clear, concise description of the
proposed restriction, including sanc-
tions for noncompliance and a state-
ment that it will be implemented pur-
suant to a signed agreement;

(3) A brief discussion of the specific
need for and goal of the proposed re-
striction;

(4) Identification of the operators and
the types of aircraft expected to be af-
fected;

(6) The proposed effective date of the
restriction and any proposed enforce-
ment mechanism;

(6) An invitation to comment on the
proposed restriction, with a minimum
45-day comment period;

(7) Information on how to request
copies of the restriction portion of the
agreement, including any sanctions for
noncompliance;

(8) A notice to potential new entrant
aircraft operators that are known to be
interested in serving the airport of the
requirements set forth in §161.105 of
this part; and
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(9) Information on how to submit a
new entrant application, comments,
and the address for submitting applica-
tions and comments to the airport op-
erator, including identification of a
contact person at the airport.

(d) The Federal Aviation Administra-
tion will publish an announcement of
the proposed restriction in the FED-
ERAL REGISTER.

[Docket No. 26432, 56 FR 48698, Sept. 25, 1991;
56 FR 51258, Oct. 10, 1991]

§161.105 Requirements for new en-
trants.

(a) Within 45 days of the publication
of the notice of a proposed restriction
by the airport operator under
§161.103(b) of this part, any person in-
tending to provide new air service to
the airport within 180 days of the pro-
posed date of implementation of the re-
striction (as evidenced by submission
of a plan of operations to the airport
operator) must notify the airport oper-
ator if it would be affected by the re-
striction contained in the proposed
agreement, and either that it—

(1) Agrees to the restriction; or

(2) Objects to the restriction.

(b) Failure of any person described in
§161.105(a) of this part to notify the air-
port operator that it objects to the pro-
posed restriction will constitute waiver
of the right to claim that it did not
consent to the agreement and render
that person ineligible to use lack of
signature as ground to apply for sanc-
tions under subpart F of this part for
two years following the effective date
of the restriction. The signature of
such a person need not be obtained by
the airport operator in order to comply
with §161.107(a) of this part.

(c) All other new entrants are also in-
eligible to use lack of signature as
ground to apply for sanctions under
subpart F of this part for two years.

§161.107 Implementation of the re-
striction.

(a) To be eligible to implement a
Stage 3 noise or access restriction
under this subpart, an airport operator
shall have the restriction contained in
an agreement as defined in §161.101(b)
of this part.

(b) An airport operator may not im-
plement a restriction pursuant to an
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agreement until the notice and com-
ment requirements of §161.103 of this
part have been met.

(c) Each airport operator must notify
the Federal Aviation Administration of
the implementation of a restriction
pursuant to an agreement and must in-
clude in the notice evidence of compli-
ance with §161.103 and a copy of the
signed agreement.

§161.109 Notice of termination of re-
striction pursuant to an agreement.

An airport operator must notify the
FAA within 10 days of the date of ter-
mination of a restriction pursuant to
an agreement under this subpart.

§161.111 Availability of data and com-
ments on a restriction implemented
pursuant to an agreement.

The airport operator shall retain all
relevant supporting data and all com-
ments relating to a restriction imple-
mented pursuant to an agreement for
as long as the restriction is in effect.
The airport operator shall make these
materials available for inspection upon
request by the FAA. The information
shall be made available for inspection
by any person during the pendency of
any petition for reevaluation found jus-
tified by the FAA.

§161.113 Effect of agreements; limita-
tion on reevaluation.

(a) Except as otherwise provided in
this subpart, a restriction implemented
by an airport operator pursuant to this
subpart shall have the same force and
effect as if it had been a restriction im-
plemented in accordance with subpart
D of this part.

(b) A restriction implemented by an
airport operator pursuant to this sub-
part may be subject to reevaluation by
the FAA under subpart E of this part.

Subpart C—Notice Requirements
for Stage 2 Restrictions

§161.201 Scope.

(a) This subpart applies to:

(1) An airport imposing a noise or ac-
cess restriction on the operation of
Stage 2 aircraft, but not Stage 3 air-
craft, proposed after October 1, 1990.

(2) An airport imposing an amend-
ment to a Stage 2 restriction, if the

§161.203

amendment is proposed after October 1,
1990, and reduces or limits Stage 2 air-
craft operations (compared to the re-
striction that it amends) or affects air-
craft safety.

(b) This subpart does not apply to an
airport imposing a Stage 2 restriction
specifically exempted in §161.7 or a
Stage 2 restriction contained in an
agreement as long as the restriction is
not enforced against aircraft operators
that are not parties to the agreement.

§161.203 Notice of proposed restric-
tion.

(a) An airport operator may not im-
plement a Stage 2 restriction within
the scope of §161.201 unless the airport
operator provides an analysis of the
proposed restriction, prepared in ac-
cordance with §161.205, and a public no-
tice and opportunity for comment as
prescribed in this subpart. The notice
and analysis required by this subpart
shall be completed at least 180 days
prior to the effective date of the re-
striction.

(b) Except as provided in §161.211, an
airport operator must publish a notice
of the proposed restriction in an
areawide newspaper or newspapers that
either singly or together has general
circulation throughout the airport
noise study area; post a notice in the
airport in a prominent location acces-
sible to airport users and the public;
and directly notify in writing the fol-
lowing parties:

(1) Aircraft operators providing
scheduled passenger or cargo service at
the airport; operators of aircraft based
at the airport; potential new entrants
that are known to be interested in
serving the airport; and aircraft opera-
tors known to be routinely providing
nonscheduled service that may be af-
fected by the proposed restriction;

(2) The Federal Aviation Administra-
tion;

(3) Each Federal, state, and local
agency with land-use control jurisdic-
tion within the airport noise study
area;

(4) Fixed-base operators and other
airport tenants whose operations may
be affected by the proposed restriction;
and
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(5) Community groups and business
organizations that are known to be in-
terested in the proposed restriction.

(c) Each notice provided in accord-
ance with paragraph (b) of this section
shall include:

(1) The name of the airport and asso-
ciated cities and states;

(2) A clear, concise description of the
proposed restriction, including a state-
ment that it will be a mandatory Stage
2 restriction, and where the complete
text of the restriction, and any sanc-
tions for noncompliance, are available
for public inspection;

(3) A brief discussion of the specific
need for, and goal of, the restriction;

(4) Identification of the operators and
the types of aircraft expected to be af-
fected;

(6) The proposed effective date of the
restriction, the proposed method of im-
plementation (e.g., city ordinance, air-
port rule, lease), and any proposed en-
forcement mechanism;

(6) An analysis of the proposed re-
striction, as required by §161.205 of this
subpart, or an announcement of where
the analysis is available for public in-
spection;

(7) An invitation to comment on the
proposed restriction and analysis, with
a minimum 45-day comment period;

(8) Information on how to request
copies of the complete text of the pro-
posed restriction, including any sanc-
tions for noncompliance, and the anal-
ysis (if not included with the notice);
and

(9) The address for submitting com-
ments to the airport operator, includ-
ing identification of a contact person
at the airport.

(d) At the time of notice, the airport
operator shall provide the FAA with a
full text of the proposed restriction, in-
cluding any sanctions for noncompli-
ance.

(e) The Federal Aviation Administra-
tion will publish an announcement of
the proposed Stage 2 restriction in the
FEDERAL REGISTER.

§161.205 Required analysis of pro-
posed restriction and alternatives.

(a) Each airport operator proposing a
noise or access restriction on Stage 2
aircraft operations shall prepare the

14 CFR Ch. | (1-1-12 Edition)

following and make it available for
public comment:

(1) An analysis of the anticipated or
actual costs and benefits of the pro-
posed noise or access restriction;

(2) A description of alternative re-
strictions; and

(3) A description of the alternative
measures considered that do not in-
volve aircraft restrictions, and a com-
parison of the costs and benefits of
such alternative measures to costs and
benefits of the proposed noise or access
restriction.

(b) In preparing the analyses required
by this section, the airport operator
shall use the noise measurement sys-
tems and identify the airport noise
study area as specified in §§161.9 and
161.11, respectively; shall use currently
accepted economic methodology; and
shall provide separate detail on the
costs and benefits of the proposed re-
striction with respect to the operations
of Stage 2 aircraft weighing less than
75,000 pounds if the restriction applies
to this class. The airport operator shall
specify the methods used to analyze
the costs and benefits of the proposed
restriction and the alternatives.

(c) The kinds of information set forth
in §161.305 are useful elements of an
adequate analysis of a noise or access
restriction on Stage 2 aircraft oper-
ations.

§161.207 Comment by interested par-
ties.

Each airport operator shall establish
a public docket or similar method for
receiving and considering comments,
and shall make comments available for
inspection by interested parties upon
request. Comments must be retained as
long as the restriction is in effect.

§161.209 Requirements for proposal
changes.

(a) Each airport operator shall
promptly advise interested parties of
any changes to a proposed restriction,
including changes that affect non-
compatible land uses, and make avail-
able any changes to the proposed re-
striction and its analysis. Interested
parties include those that received di-
rect notice under §161.203(b), or those
that were required to be consulted in
accordance with the procedures in
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§161.211 of this part, and those that
have commented on the proposed re-
striction.

(b) If there are substantial changes to
the proposed restriction or the analysis
during the 180-day notice period, the
airport operator shall initiate new no-
tice following the procedures in
§161.203 or, alternatively, the proce-
dures in §161.211. A substantial change
includes, but is not limited to, a pro-
posal that would increase the burden
on any aviation user class.

(c) In addition to the information in
§161.203(c), new notice must indicate
that the airport operator is revising a
previous notice, provide the reason for
making the revision, and provide a new
effective date (if any) for the restric-
tion. The effective date of the restric-
tion must be at least 180 days after the
date the new notice and revised anal-
ysis are made available for public com-
ment.

§161.211 Optional use of 14 CFR part
150 procedures.

(a) An airport operator may use the
procedures in part 150 of this chapter,
instead of the procedures described in
§§161.203(b) and 161.209(b), as a means of
providing an adequate public notice
and comment opportunity on a pro-
posed Stage 2 restriction.

(b) If the airport operator elects to
use 14 CFR part 150 procedures to com-
ply with this subpart, the operator
shall:

(1) Ensure that all parties identified
for direct notice under §161.203(b) are
notified that the airport’s 14 CFR part
150 program will include a proposed
Stage 2 restriction under part 161, and
that these parties are offered the op-
portunity to participate as consulted
parties during the development of the
14 CFR part 150 program;

(2) Provide the FAA with a full text
of the proposed restriction, including
any sanctions for noncompliance, at
the time of the notice;

(3) Include the information in §161.203
(c)(2) through (c)(b) and 161.205 in the
analysis of the proposed restriction for
the part 14 CFR part 150 program;

(4) Wait 180 days following the avail-
ability of the above analysis for review
by the consulted parties and compli-
ance with the above notice require-
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ments before implementing the Stage 2
restriction; and

(5) Include in its 14 CFR part 150 sub-
mission to the FAA evidence of compli-
ance with paragraphs (b)(1) and (b)(4) of
this section, and the analysis in para-
graph (b)(3) of this section, together
with a clear identification that the 14
CFR part 150 program includes a pro-
posed Stage 2 restriction under part
161.

(c) The FAA determination on the 14
CFR part 150 submission does not con-
stitute approval or disapproval of the
proposed Stage 2 restriction under part
161.

(d) An amendment of a restriction
may also be processed under 14 CFR
part 150 procedures in accordance with
this section.

§161.213 Notification of a decision not
to implement a restriction.

If a proposed restriction has been
through the procedures prescribed in
this subpart and the restriction is not
subsequently implemented, the airport
operator shall so advise the interested
parties. Interested parties are de-
scribed in §161.209(a).

Subpart D—Notice, Review, and
Approval Requirements for
Stage 3 Restrictions

§161.301 Scope.

(a) This subpart applies to:

(1) An airport imposing a noise or ac-
cess restriction on the operation of
Stage 3 aircraft that first became effec-
tive after October 1, 1990.

(2) An airport imposing an amend-
ment to a Stage 3 restriction, if the
amendment becomes effective after Oc-
tober 1, 1990, and reduces or limits
Stage 3 aircraft operations (compared
to the restriction that it amends) or af-
fects aircraft safety.

(b) This subpart does not apply to an
airport imposing a Stage 3 restriction
specifically exempted in §161.7, or an
agreement complying with subpart B of
this part.

(c) A Stage 3 restriction within the
scope of this subpart may not become
effective unless it has been submitted
to and approved by the FAA. The FAA
will review only those Stage 3 restric-
tions that are proposed by, or on behalf
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of, an entity empowered to implement
the restriction.

§161.303 Notice of proposed restric-
tions.

(a) Each airport operator or aircraft
operator (hereinafter referred to as ap-
plicant) proposing a Stage 3 restriction
shall provide public notice and an op-
portunity for public comment, as pre-
scribed in this subpart, before submit-
ting the restriction to the FAA for re-
view and approval.

(b) Except as provided in §161.321, an
applicant shall publish a notice of the
proposed restriction in an areawide
newspaper or newspapers that either
singly or together has general circula-
tion throughout the airport noise study
area; post a notice in the airport in a
prominent location accessible to air-
port users and the public; and directly
notify in writing the following parties:

(1) Aircraft operators providing
scheduled passenger or cargo service at
the airport; operators of aircraft based
at the airport; potential new entrants
that are known to be interested in
serving the airport; and aircraft opera-
tors known to be routinely providing
nonscheduled service that may be af-
fected by the proposed restriction;

(2) The Federal Aviation Administra-
tion;

(3) BEach Federal, state, and local
agency with land-use control jurisdic-
tion within the airport noise study
area;

(4) Fixed-base operators and other
airport tenants whose operations may
be affected by the proposed restriction;
and

(6) Community groups and business
organizations that are known to be in-
terested in the proposed restriction.

(c) Each notice provided in accord-
ance with paragraph (b) of this section
shall include:

(1) The name of the airport and asso-
ciated cities and states;

(2) A clear, concise description of the
proposed restriction (and any alter-
natives, in order of preference), includ-
ing a statement that it will be a man-
datory Stage 3 restriction; and where
the complete text of the restriction,
and any sanctions for noncompliance,
are available for public inspection;
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(3) A brief discussion of the specific
need for, and goal of, the restriction;

(4) Identification of the operators and
types of aircraft expected to be af-
fected;

(5) The proposed effective date of the
restriction, the proposed method of im-
plementation (e.g., city ordinance, air-
port rule, lease, or other document),
and any proposed enforcement mecha-
nism;

(6) An analysis of the proposed re-
striction, in accordance with §161.305 of
this part, or an announcement regard-
ing where the analysis is available for
public inspection;

(7) An invitation to comment on the
proposed restriction and the analysis,
with a minimum 45-day comment pe-
riod;

(8) Information on how to request a
copy of the complete text of the re-
striction, including any sanctions for
noncompliance, and the analysis (if not
included with the notice); and

(9) The address for submitting com-
ments to the airport operator or air-
craft operator proposing the restric-
tion, including identification of a con-
tact person.

(d) Applicants may propose alter-
native restrictions, including partial
implementation of any proposal, and
indicate an order of preference. If al-
ternative restriction proposals are sub-
mitted, the requirements listed in
paragraphs (c)(2) through (c)(6) of this
section should address the alternative
proposals where appropriate.

§161.305 Required analysis and condi-
tions for approval of proposed re-
strictions.

Each applicant proposing a noise or
access restriction on Stage 3 oper-
ations shall prepare and make avail-
able for public comment an analysis
that supports, by substantial evidence,
that the six statutory conditions for
approval have been met for each re-
striction and any alternatives sub-
mitted. The statutory conditions are
set forth in 49 U.S.C. App. 2153(d)(2) and
paragraph (e) of this section. Any pro-
posed restriction (including alter-
natives) on Stage 3 aircraft operations
that also affects the operation of Stage
2 aircraft must include analysis of the
proposals in a manner that permits the
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proposal to be understood in its en-
tirety. (Nothing in this section is in-
tended to add a requirement for the
issuance of restrictions on Stage 2 air-
craft to those of subpart C of this part.)
The applicant shall provide:

(a) The complete text of the proposed
restriction and any submitted alter-
natives, including the proposed word-
ing in a city ordinance, airport rule,
lease, or other document, and any
sanctions for noncompliance;

(b) Maps denoting the airport geo-
graphic boundary, and the geographic
boundaries and names of each jurisdic-
tion that controls land use within the
airport noise study area;

(c) An adequate environmental as-
sessment of the proposed restriction or
adequate information supporting a cat-
egorical exclusion in accordance with
FAA orders and procedures regarding
compliance with the National Environ-
mental Policy Act of 1969 (42 U.S.C.
4321);

(d) A summary of the evidence in the
submission supporting the six statu-
tory conditions for approval; and

(e) An analysis of the restriction,
demonstrating by substantial evidence
that the statutory conditions are met.
The analysis must:

(1) Be sufficiently detailed to allow
the FAA to evaluate the merits of the
proposed restriction; and

(2) Contain the following essential
elements needed to provide substantial
evidence supporting each condition for
approval:

(1) Condition 1: The restriction is rea-
sonable, nonarbitrary, and nondiscrim-
inatory. (A) Essential information
needed to demonstrate this condition
includes the following:

(I) Evidence that a current or pro-
jected noise or access problem exists,
and that the proposed action(s) could
relieve the problem, including:

(1) A detailed description of the prob-
lem precipitating the proposed restric-
tion with relevant background infor-
mation on factors contributing to the
proposal and any court-ordered action
or estimated liability concerns; a de-
scription of any noise agreements or
noise or access restrictions currently
in effect at the airport; and measures
taken to achieve land-use compat-
ibility, such as controls or restrictions
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on land use in the vicinity of the air-
port and measures carried out in re-
sponse to 14 CFR part 150; and actions
taken to comply with grant assurances
requiring that:

(A) Airport development projects be
reasonably consistent with plans of
public agencies that are authorized to
plan for the development of the area
around the airport; and

(B) The sponsor give fair consider-
ation to the interests of communities
in or near where the project may be lo-
cated; take appropriate action, includ-
ing the adoption of zoning laws, to the
extent reasonable, to restrict the use of
land near the airport to activities and
purposes compatible with normal air-
port operations; and not cause or per-
mit any change in land use, within its
jurisdiction, that will reduce the com-
patibility (with respect to the airport)
of any noise compatibility program
measures upon which federal funds
have been expended.

(i) An analysis of the estimated
noise impact of aircraft operations
with and without the proposed restric-
tion for the year the restriction is ex-
pected to be implemented, for a fore-
cast timeframe after implementation,
and for any other years critical to un-
derstanding the noise impact of the
proposed restriction. The analysis of
noise impact with and without the pro-
posed restriction including:

(A) Maps of the airport noise study
area overlaid with noise contours as
specified in §§161.9 and 161.11 of this
part;

(B) The number of people and the
noncompatible land uses within the
airport noise study area with and with-
out the proposed restriction for each
year the noise restriction is analyzed;

(C) Technical data supporting the
noise impact analysis, including the
classes of aircraft, fleet mix, runway
use percentage, and day/night breakout
of operations; and

(D) Data on current and projected
airport activity that would exist in the
absence of the proposed restriction.

(2) Evidence that other available
remedies are infeasible or would be less
cost-effective, including descriptions of
any alternative aircraft restrictions
that have been considered and rejected,
and the reasons for the rejection; and
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of any land use or other nonaircraft
controls or restrictions that have been
considered and vrejected, including
those proposed under 14 CFR part 150
and not implemented, and the reasons
for the rejection or failure to imple-
ment.

(3) Evidence that the noise or access
standards are the same for all aviation
user classes or that the differences are
justified, such as:

(i) A description of the relationship
of the effect of the proposed restriction
on airport users (by aviation user
class); and

(i1) The noise attributable to these
users in the absence of the proposed re-
striction.

(B) At the applicant’s discretion, in-
formation may also be submitted as
follows:

(I) Evidence not submitted under
paragraph (e)(2)(ii)(A) of this section
(Condition 2) that there is a reasonable
chance that expected benefits will
equal or exceed expected cost; for ex-
ample, comparative economic analyses
of the costs and benefits of the pro-
posed restriction and aircraft and non-
aircraft alternative measures. For de-
tailed elements of analysis, see para-
graph (e)(2)(ii)(A) of this section.

(2) Evidence not submitted under
paragraph (e)(2)(ii)(A) of this section
that the level of any noise-based fees
that may be imposed reflects the cost
of mitigating noise impacts produced
by the aircraft, or that the fees are rea-
sonably related to the intended level of
noise impact mitigation.

(ii) Condition 2: The restriction does not
create an undue burden on interstate or
foreign commerce. (A) Essential informa-
tion needed to demonstrate this statu-
tory condition includes:

(I) Evidence, based on a cost-benefit
analysis, that the estimated potential
benefits of the restriction have a rea-
sonable chance to exceed the estimated
potential cost of the adverse effects on
interstate and foreign commerce. In
preparing the economic analysis re-
quired by this section, the applicant
shall use currently accepted economic
methodology, specify the methods used
and assumptions underlying the anal-
ysis, and consider:

(i) The effect of the proposed restric-
tion on operations of aircraft by avia-
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tion user class (and for air carriers, the
number of operations of aircraft by
carrier), and on the volume of pas-
sengers and cargo for the year the re-
striction is expected to be implemented
and for the forecast timeframe.

(i7) The estimated costs of the pro-
posed restriction and alternative non-
aircraft restrictions including the fol-
lowing, as appropriate:

(A) Any additional cost of continuing
aircraft operations under the restric-
tion, including reasonably available in-
formation concerning any net capital
costs of acquiring or retrofitting air-
craft (net of salvage value and oper-
ating efficiencies) by aviation user
class; and any incremental recurring
costs;

(B) Costs associated with altered or
discontinued aircraft operations, such
as reasonably available information
concerning loss to carriers of operating
profits; decreases in passenger and
shipper consumer surplus by aviation
user class; loss in profits associated
with other airport services or other en-
tities: and/or any significant economic
effect on parties other than aviation
users.

(C) Costs associated with imple-
menting mnonaircraft restrictions or
nonaircraft components of restrictions,
such as reasonably available informa-
tion concerning estimates of capital
costs for real property, including rede-
velopment, soundproofing, noise ease-
ments, and purchase of property inter-
ests; and estimates of associated incre-
mental recurring costs; or an expla-
nation of the legal or other impedi-
ments to implementing such restric-
tions.

(D) Estimated benefits of the pro-
posed restriction and alternative re-
strictions that consider, as appro-
priate, anticipated increase in real es-
tate values and future construction
cost (such as sound insulation) savings;
anticipated increase in airport reve-
nues; quantification of the noise bene-
fits, such as number of people removed
from mnoise contours and improved
work force and/or educational produc-
tivity, if any; valuation of positive
safety effects, if any; and/or other qual-
itative benefits, including improve-
ments in quality of life.
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(B) At the applicant’s discretion, in-
formation may also be submitted as
follows:

(I) Evidence that the affected car-
riers have a reasonable chance to con-
tinue service at the airport or at other
points in the national airport system.

(2) Evidence that other air carriers
are able to provide adequate service to
the airport and other points in the sys-
tem without diminishing competition.

(3) Evidence that comparable services
or facilities are available at another
airport controlled by the airport oper-
ator in the market area, including
services available at other airports.

(4) Evidence that alternative trans-
portation service can be attained
through other means of transportation.

(5) Information on the absence of ad-
verse evidence or adverse comments
with respect to undue burden in the no-
tice process required in §161.303, or al-
ternatively in §161.321, of this part as
evidence that there is no undue burden.

(iii) Condition 3: The proposed restric-
tion maintains safe and efficient use of
the navigable airspace. Essential infor-
mation needed to demonstrate this
statutory condition includes evidence
that the proposed restriction main-
tains safe and efficient use of the navi-
gable airspace based upon:

(A) Identification of airspace and ob-
stacles to navigation in the vicinity of
the airport; and

(B) An analysis of the effects of the
proposed restriction with respect to
use of airspace in the vicinity of the
airport, substantiating that the re-
striction maintains or enhances safe
and efficient use of the navigable air-
space. The analysis shall include a de-
scription of the methods and data used.

(iv) Condition 4: The proposed restric-
tion does mot conflict with any existing
Federal statute or regulation. Essential
information needed to demonstrate
this condition includes evidence dem-
onstrating that no conflict is presented
between the proposed restriction and
any existing Federal statute or regula-
tion, including those governing:

(A) Exclusive rights;

(B) Control of aircraft operations;
and

(C) Existing Federal grant agree-
ments.
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(v) Condition 5: The applicant has pro-
vided adequate opportunity for public
comment on the proposed restriction. Es-
sential information needed to dem-
onstrate this condition includes evi-
dence that there has been adequate op-
portunity for public comment on the
restriction as specified in §161.303 or
§161.321 of this part.

(vi) Condition 6: The proposed restric-
tion does not create an undue burden on
the national aviation system. Essential
information needed to demonstrate
this condition includes evidence that
the proposed restriction does not cre-
ate an undue burden on the national
aviation system such as:

(A) An analysis demonstrating that
the proposed restriction does not have
a substantial adverse effect on existing
or planned airport system capacity, on
observed or forecast airport system
congestion and aircraft delay, and on
airspace system capacity or workload;

(B) An analysis demonstrating that
nonaircraft alternative measures to
achieve the same goals as the proposed
subject restrictions are inappropriate;

(C) The absence of comments with re-
spect to imposition of an undue burden
on the national aviation system in re-
sponse to the mnotice required in
§161.303 or §161.321.

§161.307 Comment by interested par-
ties.

(a) Each applicant proposing a re-
striction shall establish a public dock-
et or similar method for receiving and
considering comments, and shall make
comments available for inspection by
interested parties upon request. Com-
ments must be retained as long as the
restriction is in effect.

(b) Each applicant shall submit to
the FAA a summary of any comments
received. Upon request by the FAA, the
applicant shall submit copies of the
comments.

§161.309 Requirements for proposal
changes.

(a) Each applicant shall promptly ad-
vise interested parties of any changes
to a proposed restriction or alternative
restriction that are not encompassed in
the proposals submitted, including
changes that affect noncompatible land
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uses or that take place before the effec-
tive date of the restriction, and make
available these changes to the proposed
restriction and its analysis. For the
purpose of this paragraph, interested
parties include those who received di-
rect notice under §161.303(b) of this
part, or those who were required to be
consulted in accordance with the pro-
cedures in §161.321 of this part, and
those who commented on the proposed
restriction.

(b) If there are substantial changes to
a proposed restriction or the analysis
made available prior to the effective
date of the restriction, the applicant
proposing the restriction shall initiate
new notice in accordance with the pro-
cedures in §161.303 or, alternatively,
the procedures in §161.321. These re-
quirements apply to substantial
changes that are not encompassed in
submitted alternative restriction pro-
posals and their analyses. A substan-
tial change to a restriction includes,
but is not limited to, any proposal that
would increase the burden on any avia-
tion user class.

(c) In addition to the information in
§161.303(c), a new notice must indicate
that the applicant is revising a pre-
vious notice, provide the reason for
making the revision, and provide a new
effective date (if any) for the restric-
tion.

(d) If substantial changes requiring a
new notice are made during the FAA’s
180-day review of the proposed restric-
tion, the applicant submitting the pro-
posed restriction shall notify the FAA
in writing that it is withdrawing its
proposal from the review process until
it has completed additional analysis,
public review, and documentation of
the public review. Resubmission to the
FAA will restart the 180-day review.

§161.311 Application procedure for ap-
proval of proposed restriction.

Each applicant proposing a Stage 3
restriction shall submit to the FAA the
following information for each restric-
tion and alternative restriction sub-
mitted, with a request that the FAA
review and approve the proposed Stage
3 noise or access restriction:

(a) A summary of evidence of the ful-
fillment of conditions for approval, as
specified in §161.305;
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(b) An analysis as specified in
§161.305, as appropriate to the proposed
restriction;

(c) A statement that the entity sub-
mitting the proposal is the party em-
powered to implement the restriction,
or is submitting the proposal on behalf
of such party; and

(d) A statement as to whether the
airport requests, in the event of dis-
approval of the proposed restriction or
any alternatives, that the FAA approve
any portion of the restriction or any
alternative that meets the statutory
requirements for approval. An appli-
cant requesting partial approval of any
proposal should indicate its priorities
as to portions of the proposal to be ap-
proved.

§161.313 Review of application.

(a) Determination of completeness. The
FAA, within 30 days of receipt of an ap-
plication, will determine whether the
application is complete in accordance
with §161.311. Determinations of com-
pleteness will be made on all proposed
restrictions and alternatives. This
completeness determination is not an
approval or disapproval of the proposed
restriction.

(b) Process for complete application.
When the FAA determines that a com-
plete application has been submitted,
the following procedures apply:

(1) The FAA notifies the applicant
that it intends to act on the proposed
restriction and publishes notice of the
proposed restriction in the FEDERAL
REGISTER in accordance with §161.315.
The 180-day period for approving or dis-
approving the proposed restriction will
start on the date of original FAA re-
ceipt of the application.

(2) Following review of the applica-
tion, public comments, and any other
information obtained under §161.317(b),
the FAA will issue a decision approving
or disapproving the proposed restric-
tion. This decision is a final decision of
the Administrator for purpose of judi-
cial review.

(c) Process for incomplete application.
If the FAA determines that an applica-
tion is not complete with respect to
any submitted restriction or alter-
native restriction, the following proce-
dures apply:
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(1) The FAA shall notify the appli-
cant in writing, returning the applica-
tion and setting forth the type of infor-
mation and analysis needed to com-
plete the application in accordance
with §161.311.

(2) Within 30 days after the receipt of
this notice, the applicant shall advise
the FAA in writing whether or not it
intends to resubmit and supplement its
application.

(3) If the applicant does not respond
in 30 days, or advises the FAA that it
does not intend to resubmit and/or sup-
plement the application, the applica-
tion will be denied. This closes the
matter without prejudice to later ap-
plication and does not constitute dis-
approval of the proposed restriction.

(4) If the applicant chooses to resub-
mit and supplement the application,
the following procedures apply:

(i) Upon receipt of the resubmitted
application, the FAA determines
whether the application, as supple-
mented, is complete as set forth in
paragraph (a) of this section.

(ii) If the application is complete, the
procedures set forth in §161.315 shall be
followed. The 180-day review period
starts on the date of receipt of the last
supplement to the application.

(iii) If the application is still not
complete with respect to the proposed
restriction or at least one submitted
alternative, the FAA so advises the ap-
plicant as set forth in paragraph (c)(1)
of this section and provides the appli-
cant with an additional opportunity to
supplement the application as set forth
in paragraph (c¢)(2) of this section.

(iv) If the environmental documenta-
tion (either an environmental assess-
ment or information supporting a cat-
egorical exclusion) is incomplete, the
FAA will so notify the applicant in
writing, returning the application and
setting forth the types of information
and analysis needed to complete the
documentation. The FAA will continue
to return an application until adequate
environmental documentation is pro-
vided. When the application is deter-
mined to be complete, including the
environmental documentation, the 180-
day period for approval or disapproval
will begin upon receipt of the last sup-
plement to the application.
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(v) Following review of the applica-
tion and its supplements, public com-
ments, and any other information ob-
tained under §161.317(b), the FAA will
issue a decision approving or dis-
approving the application. This deci-
sion is a final decision of the Adminis-
trator for the purpose of judicial re-
view.

(5) The FAA will deny the application
and return it to the applicant if:

(i) None of the proposals submitted
are found to be complete;

(ii) The application has been returned
twice to the applicant for reasons other
than completion of the environmental
documentation; and

(iii) The applicant declines to com-
plete the application. This closes the
matter without prejudice to later ap-
plication, and does not constitute dis-
approval of the proposed restriction.

§161.315
tion.

Receipt of complete applica-

(a) When a complete application has
been received, the FAA will notify the
applicant by letter that the FAA in-
tends to act on the application.

(b) The FAA will publish notice of
the proposed restriction in the FED-
ERAL REGISTER, inviting interested par-
ties to file comments on the applica-
tion within 30 days after publication of
the FEDERAL REGISTER notice.

§161.317 Approval or disapproval of
proposed restriction.

(a) Upon determination that an appli-
cation is complete with respect to at
least one of the proposals submitted by
the applicant, the FAA will act upon
the complete proposals in the applica-
tion. The FAA will not act on any pro-
posal for which the applicant has de-
clined to submit additional necessary
information.

(b) The FAA will review the appli-
cant’s proposals in the preference order
specified by the applicant. The FAA
may request additional information
from aircraft operators, or any other
party, and may convene an informal
meeting to gather facts relevant to its
determination.

(c) The FAA will evaluate the pro-
posal and issue an order approving or
disapproving the proposed restriction
and any submitted alternatives, in
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whole or in part, in the order of pref-
erence indicated by the applicant. Once
the FAA approves a proposed restric-
tion, the FAA will not consider any
proposals of lower applicant-stated
preference. Approval or disapproval
will be given by the FAA within 180
days after receipt of the application or
last supplement thereto under §161.313.
The FAA will publish its decision in
the FEDERAL REGISTER and notify the
applicant in writing.

(d) The applicant’s failure to provide
substantial evidence supporting the
statutory conditions for approval of a
particular proposal is grounds for dis-
approval of that proposed restriction.

(e) The FAA will approve or dis-
approve only the Stage 3 aspects of a
restriction if the restriction applies to
both Stage 2 and Stage 3 aircraft oper-
ations.

(f) An order approving a restriction
may be subject to requirements that
the applicant:

(1) Comply with factual representa-
tions and commitments in support of
the restriction; and

(2) Ensure that any environmental
mitigation actions or commitments by
any party that are set forth in the en-
vironmental documentation provided
in support of the restriction are imple-
mented.

§161.319 Withdrawal or revision of re-
striction.

(a) The applicant may withdraw or
revise a proposed restriction at any
time prior to FAA approval or dis-
approval, and must do so if substantial
changes are made as described in
§161.309. The applicant shall notify the
FAA in writing of a decision to with-
draw the proposed restriction for any
reason. The FAA will publish a notice
in the FEDERAL REGISTER that it has
terminated its review without preju-
dice to resubmission. A resubmission
will be considered a new application.

(b) A subsequent amendment to a
Stage 3 restriction that was in effect
after October 1, 1990, or an amendment
to a Stage 3 restriction previously ap-
proved by the FAA, is subject to the
procedures in this subpart if the
amendment will further reduce or limit
aircraft operations or affect aircraft
safety. The applicant may, at its op-
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tion, revise or amend a restriction pre-
viously disapproved by the FAA and re-
submit it for approval. Amendments
are subject to the same requirements
and procedures as initial submissions.

§161.321 Optional use of 14 CFR part
150 procedures.

(a) An airport operator may use the
procedures in part 150 of this chapter,
instead of the procedures described in
§§161.303(b) and 161.309(b) of this part,
as a means of providing an adequate
public notice and opportunity to com-
ment on proposed Stage 3 restrictions,
including submitted alternatives.

(b) If the airport operator elects to
use 14 CFR part 150 procedures to com-
ply with this subpart, the operator
shall:

(1) Ensure that all parties identified
for direct notice under §161.303(b) are
notified that the airport’s 14 CFR part
150 program submission will include a
proposed Stage 3 restriction under part
161, and that these parties are offered
the opportunity to participate as con-
sulted parties during the development
of the 14 CFR part 150 program;

(2) Include the information required
in §161.303(c) (2) through (5) and §161.305
in the analysis of the proposed restric-
tion in the 14 CFR part 150 program
submission; and

(3) Include in its 14 CFR part 150 sub-
mission to the FAA evidence of compli-
ance with the notice requirements in
paragraph (b)(1) of this section and in-
clude the information required for a
part 161 application in §161.311, to-
gether with a clear identification that
the 14 CFR part 150 submission in-
cludes a proposed Stage 3 restriction
for FAA review and approval under
§§161.313, 161.315, and 161.317.

(c) The FAA will evaluate the pro-
posed part 161 restriction on Stage 3
aircraft operations included in the 14
CFR part 150 submission in accordance
with the procedures and standards of
this part, and will review the total 14
CFR part 150 submission in accordance
with the procedures and standards of 14
CFR part 150.

(d) An amendment of a restriction, as
specified in §161.319(b) of this part, may
also be processed under 14 CFR part 150
procedures.
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§161.323 Notification of a decision not
to implement a restriction.

If a Stage 3 restriction has been ap-
proved by the FAA and the restriction
is not subsequently implemented, the
applicant shall so advise the interested
parties specified in §161.309(a) of this
part.

§161.325 Availability of data and com-
ments on an implemented restric-
tion.

The applicant shall retain all rel-
evant supporting data and all com-
ments relating to an approved restric-
tion for as long as the restriction is in
effect and shall make these materials
available for inspection upon request
by the FAA. This information shall be
made available for inspection by any
person during the pendency of any peti-
tion for reevaluation found justified by
the FAA.

Subpart E—Reevaluation of Stage
3 Restrictions

§161.401 Scope.

This subpart applies to an airport im-
posing a noise or access restriction on
the operation of Stage 3 aircraft that
first became effective after October 1,
1990, and had either been agreed to in
compliance with the procedures in sub-
part B of this part or approved by the
FAA in accordance with the procedures
in subpart D of this part. This subpart
does not apply to Stage 2 restrictions
imposed by airports. This subpart does
not apply to Stage 3 restrictions spe-
cifically exempted in §161.7.

§161.403 Criteria for reevaluation.

(a) A request for reevaluation must
be submitted by an aircraft operator.

(b) An aircraft operator must dem-
onstrate to the satisfaction of the FAA
that there has been a change in the
noise environment of the affected air-
port and that a review and reevalua-
tion pursuant to the criteria in §161.305
is therefore justified.

(1) A change in the noise environ-
ment sufficient to justify reevaluation
is either a DNL change of 1.5 dB or
greater (from the restriction’s antici-
pated target noise level result) over
noncompatible land uses, or a change

§161.405

of 17 percent or greater in the non-
compatible land uses, within an airport
noise study area. For approved restric-
tions, calculation of change shall be
based on the divergence of actual noise
impact of the restriction from the esti-
mated noise impact of the restriction
predicted in the analysis required in
§161.305(e)(2)(1)(A)(1)(ii). The change in
the noise environment or in the non-
compatible land uses may be either an
increase or decrease in noise or in non-
compatible land uses. An aircraft oper-
ator may submit to the FAA reasons
why a change that does not fall within
either of these parameters justifies re-
evaluation, and the FAA will consider
such arguments on a case-by-case

basis.
(2) A change in the noise environ-
ment justifies reevaluation if the

change is likely to result in the restric-
tion not meeting one or more of the
conditions for approval set forth in
§161.305 of this part for approval. The
aircraft operator must demonstrate
that such a result is likely to occur.

(c) A reevaluation may not occur less
than 2 years after the date of the FAA
approval. The FAA will normally apply
the same 2-year requirement to agree-
ments under subpart B of this part that
affect Stage 3 aircraft operations. An
aircraft operator may submit to the
FAA reasons why an agreement under
subpart B of this part should be re-
evaluated in less than 2 years, and the
FAA will consider such arguments on a
case-by-case basis.

(d) An aircraft operator must dem-
onstrate that it has made a good faith
attempt to resolve locally any dispute
over a restriction with the affected
parties, including the airport operator,
before requesting reevaluation by the
FAA. Such demonstration and certifi-
cation shall document all attempts of
local dispute resolution.

[Docket No. 26432, 56 FR 48698, Sept. 25, 1991;
56 FR 51258, Oct. 10, 1991]

§161.405

(a) A request for reevaluation sub-
mitted to the FAA by an aircraft oper-
ator must include the following infor-
mation:

(1) The name of the airport and asso-
ciated cities and states;

Request for reevaluation.
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(2) A clear, concise description of the
restriction and any sanctions for non-
compliance, whether the restriction
was approved by the FAA or agreed to
by the airport operator and aircraft op-
erators, the date of the approval or
agreement, and a copy of the restric-
tion as incorporated in a local ordi-
nance, airport rule, lease, or other doc-
ument;

(3) The quantified change in the noise
environment using methodology speci-
fied in this part;

(4) Evidence of the relationship be-
tween this change and the likelihood
that the restriction does not meet one
or more of the conditions in §161.305;

(6) The aircraft operator’s status
under the restriction (e.g., currently
affected operator, potential new en-
trant) and an explanation of the air-
craft operator’s specific objection; and

(6) A description and evidence of the
aircraft operator’s attempt to resolve
the dispute locally with the affected
parties, including the airport operator.

(b) The FAA will evaluate the air-
craft operator’s submission and deter-
mine whether or not a reevaluation is
justified. The FAA may request addi-
tional information from the airport op-
erator or any other party and may con-
vene an informal meeting to gather
facts relevant to its determination.

(c) The FAA will notify the aircraft
operator in writing, with a copy to the
affected airport operator, of its deter-
mination.

(1) If the FAA determines that a re-
evaluation is not justified, it will indi-
cate the reasons for this decision.

(2) If the FAA determines that a re-
evaluation is justified, the aircraft op-
erator will be notified to complete its
analysis and to begin the public notice
procedure, as set forth in this subpart.

§161.407 Notice of reevaluation.

(a) After receiving an FAA deter-
mination that a reevaluation is justi-
fied, an aircraft operator desiring con-
tinuation of the reevaluation process
shall publish a notice of request for re-
evaluation in an areawide newspaper or
newspapers that either singly or to-
gether has general circulation through-
out the airport noise study area (or the
airport vicinity for agreements where
an airport noise study area has not
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been delineated); post a notice in the
airport in a prominent location acces-
sible to airport users and the public;
and directly notify in writing the fol-
lowing parties:

(1) The airport operator, other air-
craft operators providing scheduled
passenger or cargo service at the air-
port, operators of aircraft based at the
airport, potential new entrants that
are known to be interested in serving
the airport, and aircraft operators
known to be routinely providing non-
scheduled service;

(2) The Federal Aviation Administra-
tion;

(3) Each Federal, State, and local
agency with land-use control jurisdic-
tion within the airport noise study
area (or the airport vicinity for agree-
ments where an airport noise study
area has not been delineated);

(4) Fixed-base operators and other
airport tenants whose operations may
be affected by the agreement or the re-
striction;

(6) Community groups and business
organizations that are known to be in-
terested in the restriction; and

(6) Any other party that commented
on the original restriction.

(b) Each notice provided in accord-
ance with paragraph (a) of this section
shall include:

(1) The name of the airport and asso-
ciated cities and states;

(2) A clear, concise description of the
restriction, including whether the re-
striction was approved by the FAA or
agreed to by the airport operator and
aircraft operators, and the date of the
approval or agreement;

(3) The name of the aircraft operator
requesting a reevaluation, and a state-
ment that a reevaluation has been re-
quested and that the FAA has deter-
mined that a reevaluation is justified;

(4) A brief discussion of the reasons
why a reevaluation is justified;

(5) An analysis prepared in accord-
ance with §161.409 of this part sup-
porting the aircraft operator’s reevalu-
ation request, or an announcement of
where the analysis is available for pub-
lic inspection;

(6) An invitation to comment on the
analysis supporting the proposed re-
evaluation, with a minimum 45-day
comment period;
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(7) Information on how to request a
copy of the analysis (if not in the no-
tice); and

(8) The address for submitting com-
ments to the aircraft operator, includ-
ing identification of a contact person.

§161.409 Required analysis by reevalu-
ation petitioner.

(a) An aircraft operator that has pe-
titioned the FAA to reevaluate a re-
striction shall assume the burden of
analysis for the reevaluation.

(b) The aircraft operator’s analysis
shall be made available for public re-
view under the procedures in §161.407
and shall include the following:

(1) A copy of the restriction or the
language of the agreement as incor-
porated in a local ordinance, airport
rule, lease, or other document;

(2) The aircraft operator’s status
under the restriction (e.g., currently
affected operator, potential new en-
trant) and an explanation of the air-
craft operator’s specific objection to
the restriction;

(3) The quantified change in the noise
environment using methodology speci-
fied in this part;

(4) Evidence of the relationship be-
tween this change and the likelihood
that the restriction does not meet one
or more of the conditions in §161.305;
and

(b) Sufficient data and analysis se-
lected from §161.305, as applicable to
the restriction at issue, to support the
contention made in paragraph (b)(4) of
this section. This is to include either
an adequate environmental assessment
of the impacts of discontinuing all or
part of a restriction in accordance with
the aircraft operator’s petition, or ade-
quate information supporting a cat-
egorical exclusion under FAA orders
implementing the National Environ-
mental Policy Act of 1969 (42 U.S.C.
4321).

(c) The amount of analysis may vary
with the complexity of the restriction,
the number and nature of the condi-
tions in §161.305 that are alleged to be
unsupported, and the amount of pre-
vious analysis developed in support of
the restriction. The aircraft operator
may incorporate analysis previously
developed in support of the restriction,
including previous environmental doc-

§161.413

umentation to the extent applicable.
The applicant is responsible for pro-
viding substantial evidence, as de-
scribed in §161.305, that one or more of
the conditions are not supported.

§161.411 Comment by interested par-
ties.

(a) Each aircraft operator requesting
a reevaluation shall establish a docket
or similar method for receiving and
considering comments and shall make
comments available for inspection to
interested parties specified in para-
graph (b) of this section upon request.
Comments must be retained for two
years.

(b) Each aircraft operator shall
promptly notify interested parties if it
makes a substantial change in its anal-
ysis that affects either the costs or
benefits analyzed, or the criteria in
§161.305, differently from the analysis
made available for comment in accord-
ance with §161.407. Interested parties
include those who received direct no-
tice under paragraph (a) of §161.407 and
those who have commented on the re-
evaluation. If an aircraft operator re-
vises its analysis, it shall make the re-
vised analysis available to an inter-
ested party upon request and shall ex-
tend the comment period at least 45
days from the date the revised analysis
is made available.

§161.413 Reevaluation procedure.

(a) Bach aircraft operator requesting
a reevaluation shall submit to the
FAA:

(1) The analysis described in §161.409;

(2) Evidence that the public review
process was carried out in accordance
with §§161.407 and 161.411, including the
aircraft operator’s summary of the
comments received; and

(3) A request that the FAA complete
a reevaluation of the restriction and
issue findings.

(b) Following confirmation by the
FAA that the aircraft operator’s docu-
mentation is complete according to the
requirements of this subpart, the FAA
will publish a notice of reevaluation in
the FEDERAL REGISTER and provide for
a 45-day comment period during which
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interested parties may submit com-
ments to the FAA. The FAA will spe-
cifically solicit comments from the af-
fected airport operator and affected
local governments. A submission that
is not complete will be returned to the
aircraft operator with a letter indi-
cating the deficiency, and no notice
will be published. No further action
will be taken by the FAA until a com-
plete submission is received.

(c) The FAA will review all sub-
mitted documentation and comments
pursuant to the conditions of §161.305.
To the extent necessary, the FAA may
request additional information from
the aircraft operator, airport operator,
and others known to have information
material to the reevaluation, and may
convene an informal meeting to gather
facts relevant to a reevaluation find-
ing.

§161.415

(a) Upon completing the reevalua-
tion, the FAA will issue appropriate or-
ders regarding whether or not there is
substantial evidence that the restric-
tion meets the criteria in §161.305 of
this part.

(b) If the FAA’s reevaluation con-
firms that the restriction meets the
criteria, the restriction may remain as
previously agreed to or approved. If the
FAA’s reevaluation concludes that the
restriction does not meet the criteria,
the FAA will withdraw a previous ap-
proval of the restriction issued under
subpart D of this part to the extent
necessary to bring the restriction into
compliance with this part or, with re-
spect to a restriction agreed to under
subpart B of this part, the FAA will
specify which criteria are not met.

(c) The FAA will publish a notice of
its reevaluation findings in the FED-
ERAL REGISTER and notify in writing
the aircraft operator that petitioned
the FAA for reevaluation and the af-
fected airport operator.

Reevaluation action.

§161.417 Notification of status of re-
strictions and agreements not meet-
ing conditions-of-approval criteria.

If the FAA has withdrawn all or part
of a previous approval made under sub-
part D of this part, the relevant por-
tion of the Stage 3 restriction must be
rescinded. The operator of the affected
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airport shall notify the FAA of the op-
erator’s action with regard to a restric-
tion affecting Stage 3 aircraft oper-
ations that has been found not to meet
the criteria of §161.305. Restrictions in
agreements determined by the FAA not
to meet conditions for approval may
not be enforced with respect to Stage 3
aircraft operations.

Subpart F—Failure To Comply With
This Part

§161.501 Scope.

(a) This subpart describes the proce-
dures to terminate eligibility for air-
port grant funds and authority to im-
pose or collect passenger facility
charges for an airport operator’s fail-
ure to comply with the Airport Noise
and Capacity Act of 1990 (49 U.S.C. App.
2151 et seq.) or this part. These proce-
dures may be used with or in addition
to any judicial proceedings initiated by
the FAA to protect the national avia-
tion system and related Federal inter-
ests.

(b) Under no conditions shall any air-
port operator receive revenues under
the provisions of the Airport and Air-
way Improvement Act of 1982 or impose
or collect a passenger facility charge
under section 1113(e) of the Federal
Aviation Act of 1958 if the FAA deter-
mines that the airport is imposing any
noise or access restriction not in com-
pliance with the Airport Noise and Ca-
pacity Act of 1990 or this part. Recision
of, or a commitment in writing signed
by an authorized official of the airport
operator to rescind or permanently not
enforce, a mnoncomplying restriction
will be treated by the FAA as action
restoring compliance with the Airport
Noise and Capacity Act of 1990 or this
part with respect to that restriction.

§161.503 Informal resolution; notice of
apparent violation.

Prior to the initiation of formal ac-
tion to terminate eligibility for airport
grant funds or authority to impose or
collect passenger facility charges
under this subpart, the FAA shall un-
dertake informal resolution with the
airport operator to assure compliance
with the Airport Noise and Capacity
Act of 1990 or this part upon receipt of
a complaint or other evidence that an
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airport operator has taken action to
impose a noise or access restriction
that appears to be in violation. This
shall not preclude a FAA application
for expedited judicial action for other
than termination of airport grants and
passenger facility charges to protect
the national aviation system and vio-
lated federal interests. If informal res-
olution is not successful, the FAA will
notify the airport operator in writing
of the apparent violation. The airport
operator shall respond to the notice in
writing not later than 20 days after re-
ceipt of the notice, and also state
whether the airport operator will agree
to defer implementation or enforce-
ment of its noise or access restriction
until completion of the process under
this subpart to determine compliance.

§161.505 Notice of proposed termi-
nation of airport grant funds and
passenger facility charges.

(a) The FAA ©begins proceedings
under this section to terminate an air-
port operator’s eligibility for airport
grant funds and authority to impose or
collect passenger facility charges only
if the FAA determines that informal
resolution is not successful.

(b) The following procedures shall
apply if an airport operator agrees in
writing, within 20 days of receipt of the
FAA’s notice of apparent violation
under §161.503, to defer implementation
or enforcement of a noise or access re-
striction until completion of the proc-
ess under this subpart to determine
compliance.

(1) The FAA will issue a notice of
proposed termination to the airport op-
erator and publish notice of the pro-
posed action in the FEDERAL REGISTER.
This notice will state the scope of the
proposed termination, the basis for the
proposed action, and the date for filing
written comments or objections by all
interested parties. This notice will also
identify any corrective action the air-
port operator can take to avoid further
proceedings. The due date for com-
ments and corrective action by the air-
port operator shall be specified in the
notice of proposed termination and
shall not be less than 60 days after pub-
lication of the notice.

(2) The FAA will review the com-
ments, statements, and data supplied

§161.505

by the airport operator, and any other
available information, to determine if
the airport operator has provided satis-
factory evidence of compliance or has
taken satisfactory corrective action.
The FAA will consult with the airport
operator to attempt resolution and
may request additional information
from other parties to determine com-
pliance. The review and consultation
process shall take not less than 30
days. If the FAA finds satisfactory evi-
dence of compliance, the FAA will no-
tify the airport operator in writing and
publish notice of compliance in the
FEDERAL REGISTER.

(3) If the FAA determines that the
airport operator has taken action to
impose a noise or access restriction in
violation of the Airport Noise and Ca-
pacity Act of 1990 or this part, the FAA
will notify the airport operator in writ-
ing of such determination. Where ap-
propriate, the FAA may prescribe cor-
rective action, including corrective ac-
tion the airport operator may still
need to take. Within 10 days of receipt
of the FAA’s determination, the air-
port operator shall—

(i) Advise the FAA in writing that it
will complete any corrective action
prescribed by the FAA within 30 days;
or

(ii) Provide the FAA with a list of
the domestic air carriers and foreign
air carriers operating at the airport
and all other issuing carriers, as de-
fined in §158.3 of this chapter, that
have remitted passenger facility
charge revenue to the airport in the
preceding 12 months.

(4) If the FAA finds that the airport
operator has taken satisfactory correc-
tive action, the FAA will notify the
airport operator in writing and publish
notice of compliance in the FEDERAL
REGISTER. If the FAA has determined
that the airport operator has imposed a
noise or access restriction in violation
of the Airport Noise and Capacity Act
of 1990 or this part and satisfactory
corrective action has not been taken,
the FAA will issue an order that—

(i) Terminates eligibility for new air-
port grant agreements and discon-
tinues payments of airport grant funds,
including payments of costs incurred
prior to the notice; and
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(ii) Terminates authority to impose
or collect a passenger facility charge
or, if the airport operator has not re-
ceived approval to impose a passenger
facility charge, advises the airport op-
erator that future applications for such
approval will be denied in accordance
with §158.29(a)(1)(v) of this chapter.

(5) The FAA will publish notice of the
order in the FEDERAL REGISTER and no-
tify air carriers of the FAA’s order and
actions to be taken to terminate or
modify collection of passenger facility
charges in accordance with §158.85(f) of
this chapter.

(c) The following procedures shall
apply if an airport operator does not
agree in writing, within 20 days of re-
ceipt of the FAA’s notice of apparent
violation under §161.503, to defer imple-
mentation or enforcement of its noise
or access restriction until completion
of the process under this subpart to de-
termine compliance.

(1) The FAA will issue a notice of
proposed termination to the airport op-
erator and publish notice of the pro-
posed action in the FEDERAL REGISTER.
This notice will state the scope of the
proposed termination, the basis for the
proposed action, and the date for filing
written comments or objections by all
interested parties. This notice will also
identify any corrective action the air-
port operator can take to avoid further
proceedings. The due date for com-
ments and corrective action by the air-
port operator shall be specified in the
notice of proposed termination and
shall not be less than 30 days after pub-
lication of the notice.

(2) The FAA will review the com-
ments, statements, and data supplied
by the airport operator, and any other
available information, to determine if
the airport operator has provided satis-
factory evidence of compliance or has
taken satisfactory corrective action. If
the FAA finds satisfactory evidence of
compliance, the FAA will notify the
airport operator in writing and publish
notice of compliance in the FEDERAL
REGISTER.

(3) If the FAA determines that the
airport operator has taken action to
impose a noise or access restriction in
violation of the Airport Noise and Ca-
pacity Act of 1990 or this part, the pro-
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cedures in paragraphs (b)(3) through
(b)(5) of this section will be followed.

PART 169—EXPENDITURE OF FED-
ERAL FUNDS FOR NONMILITARY
AIRPORTS OR AIR NAVIGATION
FACILITIES THEREON

Sec.

169.1 Applicability.

169.3 Application for recommendation and
certification.

169.5 FAA determination.

AUTHORITY: 49 U.S.C. 106(g), 40101-40107,
40113-40114, 44501-44502, 46104, 47122, 47151-
47153, 47302-47306.

§169.1 Applicability.

(a) This part prescribes the require-
ments for issuing a written rec-
ommendation and certification that a
proposed project is reasonably nec-
essary for use in air commerce or in
the interests of national defense. The
first two sentences of section 308(a) of
the Federal Aviation Act of 1958 (49
U.S.C. 1349(a)): (1) Require such a rec-
ommendation and certification where
Federal funds are to be expended for
nonmilitary purposes for airports or
air navigation facilities thereon; and
(2) provide that any interested person
may apply to the Administrator, under
regulations prescribed by him, for a
recommendation and certification.

(b) This part does not apply to
projects for the expenditure of Federal
funds for military purposes or for air-
ports, or air navigation facilities there-
on, operated by the Federal Aviation
Administration.

[Doc. No. 9256, 34 FR 5718, Mar. 27, 1969]

§169.3 Application for recommenda-
tion and certification.

(a) Any interested person may apply
to the Administrator for a rec-
ommendation and certification with
respect to a proposed project for the
acquisition, establishment, construc-
tion, alteration, repair, maintenance,
or operation of an airport or an air
navigation facility thereon by or in his
interests, on which Federal funds are
proposed to be expended for non-
military purposes. The application
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shall be filed with the Regional Air-
ports Division or Airports District Of-
fice, whichever is appropriate, in whose
geographical area the airport is lo-
cated. The application must state—

(1) The name and address of the ap-
plicant, the owner of the airport, and
the individual responsible for its oper-
ation and maintenance, and the inter-
est of the applicant in the matter;

(2) The location of the airport, and of
any air navigation facilities thereon;

(3) A technical description of the
project;

(4) The information contained in the
notice required by §157.3 of this chap-
ter; and

(5) All available pertinent data relat-
ing to the necessity of the airport or
air navigation facility for use in air
commerce including where applicable—

(i) The number and type of aircraft
that use or would use the airport or fa-
cility;

(ii) The present and expected level of
activity;

(iii) Any special use of the airport or
facility such as its providing access to
places of recreation as national forests
or parks or to isolated communities
where access by other means is not
available or is curtailed by climatic
condition; and

(iv) In the case of an airport or air
navigation facility owned, operated, or
maintained by a Federal agency other
than the FAA, the relationship of the
airport or facility to the performance
of that agency’s functions.

(b) Each of the following has the ef-
fect of a recommendation and certifi-
cation, and a separate application
under this part with respect thereto is
not required:

(1) Approval of a project under sec-
tion 16 of the Airport and Airway De-
velopment Act of 1970 (49 U.S.C. 1701).

§169.5

(2) Inclusion of an airport in the Na-
tional Airport System Plan, if—

(i) Notice of construction or alter-
ation required by §157.3 of this chapter
has been given; and

(ii) The Administrator has deter-
mined that there is no objection to the
proposed construction or alteration.

[Doc. No. 9256, 3¢ FR 5718, Mar. 27, 1969, as
amended by Amdt. 169-1, 37 FR 21322, Oct. 7,
1972; Amdt. 169-2, 54 FR 39295, Sept. 25, 1989]

§169.5 FAA determination.

(a) The Administrator issues a rec-
ommendation and certification if he
finds that the airport or facility is rea-
sonably necessary for use in air com-
merce or in the interests of national
defense; that it conforms to all applica-
ble plans and policies for, and alloca-
tions of, airspace; and that it otherwise
complies with requirements of Federal
law properly considered by the Admin-
istrator. The Administrator may grant
the recommendation and certification
subject to conditions that ensure con-
formity of the airport or facility with
these standards.

(b) A recommendation and -certifi-
cation under this part, express or im-
plied, does not extend to a modified
version of an airport or facility to
which it applies, or to an additional
area or facility at the same airport.

(c) If the application is denied the
Administrator notifies the applicant of
the grounds for the denial. The Admin-
istrator may revoke a recommendation
and certification for proper cause.

(d) The authority of the Adminis-
trator under this part is exercised by
Regional Airports Division Managers
as to airports or facilities within their
respective regions.

[Doc. No. 9256, 34 FR 5718, Mar. 27, 1969, as

amended by Amdt. 169-1, 37 FR 21322, Oct. 7,
1972; Amdt. 169-2, 54 FR 39295, Sept. 25, 1989]
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